Board of Zoning Appeals
June 17, 2020
7:00 P.M.
County Administration Building
201 S. Pearl Street
Paola, KS
AGENDA

1. CALL TO ORDER
2. PLEDGE OF ALLEGIANCE
3. ROLL CALL
4. DISCLOSURE OF ANY EX PARTE COMMUNICATIONS OR
POTENTIAL CONFLICTS OF INTEREST
5. NEW BUSINESS
a. 18004-VAR (Nolan)
Reconsideration of a request for a variance from the Floodplain Regulations,
specifically Section 12-7.06 (Conditions For Approving Variances For Agricultural
Structures) of the Miami County, Kansas Zoning Regulations, as well as those criteria
and conditions set forth in Sections 12-7.04 and 12-7.05 of said Article. The
applicant constructed a 60’x22’ structure for agricultural use at existing grade without
a floodplain development permit or building permits. The applicant is requesting a
variance from the requirement that the lowest floor of the agricultural structure be
elevated a minimum of one (1) foot above the base flood elevation as provided for in
Section 12-6.01.7 and 12-7 to allow the floor of the structure to be approximately
three (3) feet below the base flood elevation and wet-floodproofed. The subject
property of approximately 91 acres is zoned Agricultural (AG) and addressed as
25910 Spring Valley Rd, which is located in the Southeast Quarter of Section 14,
Township 16, Range 24, Wea Township, Miami County, Kansas. Ronald and Phyllis
Nolan, property owners of record.
6. OLD BUSINESS
7. OTHER BUSINESS
Any other business the Board may wish to discuss.
8. PLANNING DIRECTOR REPORT
9. ADJOURNMENT

Public Hearing Procedure
1. Chairman announces agenda item.
2. Members describe what, if any, contact they may have had with applicant or
interested party regarding the case; indicating the nature of the communication
and whom it was with.
3. Members describe what, if any, conflicts of interest they may have and dismiss
themselves from the hearing room for the duration of the hearing.
4. Staff presents the application with staff’s recommendations on the request.
5. Chairman opens the public hearing.
6. Applicant or agent of the applicant makes brief presentation of the case or request.
7. Members ask for any needed clarification of the applicant or agent.
8. Chairman solicits comments from the audience.
9. Members ask for any further clarification from the public, applicant or staff.
10. Chairman closes the public hearing.
11. Members deliberate on the request and take action if able to do so. Members
should present findings to substantiate the action taken.

Miami County Planning Department
Nolan Variance - Remanded
DATE:

June 17, 2020 – Board of Zoning Appeals Meeting

TO:

Board of Zoning Appeals

FROM:

Kenneth A. Cook, AICP, CFM - Planner

RE:

18004-VAR (Nolan)
Consideration of a request remanded back to the Miami County Board of
Zoning Appeals by the District Court of Miami County, Kansas for a
variance from the Floodplain Regulations, Section 12-6.02.1.b (NonResidential Construction) of the Miami County, Kansas Zoning
Regulations, requiring all non-residential structures to have the lowest floor
elevated a minimum of one (1) foot above the base flood elevation, or be
floodproofed to at least one foot above base flood elevation. The applicant
has constructed a 60-foot by 22-foot structure for agricultural use at the
existing grade without a floodplain development permit or building permits.
The applicant is requesting a variance from the requirement that the lowest
floor of the agricultural structure be elevated a minimum of one (1) foot
above the base flood elevation as provided for in Section 12-6.01.7 and 127 to allow the floor of the structure to be approximately three (3) feet below
the base flood elevation. The subject property of approximately 91 acres is
zoned Agricultural (AG) and addressed as 25910 Spring Valley Rd, which
is located in the Southeast Quarter of Section 14, Township 16, Range 24,
Wea Township, Miami County, Kansas. Submitted by Dale A. Staten of
Thunderhead, on behalf of Ronald and Phyllis Nolan, property owners of
record.

Property Owners

Ronald & Phyllis Nolan

Current Zoning

Agricultural & Floodplain Overly District

Comp. Plan

Rural Agriculture (20 ac density)

Acreage

Approximately 91.41 acres

CAMA #

096-14-0-00-00-011.00-0
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The Board of Zoning Appeals, at their December 19, 2018 meeting denied the Nolan’s
request for a variance from the Miami County Floodplain Regulations. Following this
denial, the Nolans appealed the decision of the Board of Zoning Appeals to the District
Court of Miami County, Kansas as provided for in Section 23-7.02 of the Miami County
Zoning Regulations. Following a hearing on this matter a journal entry was made
remanding the case back to the “Miami County Board of Zoning Appeals for the failure of
the Defendant Miami County Board of Zoning Appeals to address the specific conditions
and make findings thereof regarding Floodplain Overlay Districts as found in Article 127.06 of the County’s zoning regulations prior to issuing a decision in the matter.” The
journal entry further specifies that “this case is remanded for additional hearings on this
matter.”
Following is staff’s review of the case in regards to the information previously presented to
the Board of Zoning Appeals and addressing the questions that have been brought up
through the District Court. As no substantial new information has been submitted by the
applicants, the following will focus primarily on information previously submitted by the
applicants and that was presented at the December 19, 2018 Board of Zoning Appeals
Hearing, the December 19, 2018 Staff Report to the Board of Zoning Appeals (2018 staff
report), transcript of Board of Zoning Appeals Meeting (2018 transcript), Minutes of the
Miami County Board of Zoning Appeals (2018 minutes), Miami County Zoning
Regulations, State of Kansas Statutes and applicable court cases involving the issuance of
variances. As there has been some confusion in regards to which staff member wrote the
2018 staff report, it should be noted that Kenneth A. Cook wrote the staff report and
Teresa Reeves’ name was accidentally left on the front page of the report. This issue was
addressed at the beginning of staff’s presentation at the December 19, 2018 meeting of the
Board of Zoning Appeals.
Article 12 and Article 23 Variance Criteria Discussion
Article 23 – Board of Zoning Appeals
As mentioned above, the District Court has specified that the Miami County Board of
Zoning Appeals failed to address the specific conditions and make findings regarding the
Floodplain Overlay Districts as found in Article 12-7.06. Staff would note that the Miami
County Zoning Regulations includes two separate sections of the zoning regulations that
must be addressed for the issuance of any variance involving floodplain regulations. The
first section that should be discussed can be found in Article 23, Board of Zoning Appeals,
and specifically those sections under Section 23-6, Variances. Article 23 addresses the
creation, powers, and processes of the Board of Zoning Appeals including the standards
that must be found in order for any variance of the Zoning Regulations (including in
regards to the Floodplain Overlay District) to be granted among other provisions. This
section of the zoning regulations is based upon K.S.A. 12-759. K.S.A. 12-759(e)(1) and
Section 23-6.04 of the Miami County Zoning Regulations contain nearly identical wording
in regards to five standards/conditions that the Board of Zoning Appeals must find have all
been met before a variance may be granted.
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In regards to variances from floodplain regulations Section 23-6.08 of the Miami County
Zoning Regulations further states:
As specified in Article 12 of these Regulations, Floodplain Overlay District (F-P),
the Board of Zoning Appeals shall have the authority to grant variances from said
floodplain regulations, provided, however, that in addition to the standards and
conditions established in this Article, the Board of Zoning Appeals, in reviewing
variance applications in the Floodplain Overlay District (F-P), shall consider those
evaluations, factors, standards, and criteria specified at Section 12-11.
This section of the zoning regulations specifically states that in addition to the standards
and conditions that are established in Article 23, in order for the Board of Zoning Appeals
to grant a variance to the Floodplain Overlay District the Board must also consider those
evaluations, factors, standards, and criteria specified in Article 12. Based upon this section
of the regulations the Board of Zoning Appeals must find that the variance application
from the floodplain standards meets both Article 23 and Article 12. Further staff would
refer to K.S.A. 12-759(e)(1) which gives the Board of Zoning Appeals authority to grant
variances only when all five conditions listed in subsections A through E are met. These
are the same items listed in Article 23 of the zoning regulations.
For further direction staff also refers to a number of court cases that have been decided
involving questions that have arisen in regards to Boards of Zoning Appeals decisions
involving variances. In Hacker v. Sedgwick County, 286 P.3d 222 (Kan. Ct. App. 2012),
the court found:
“Under K.S.A. 12-759(e)(1) a board of zoning appeals is authorized to grant an
area variance only if all five criteria set forth in the statute are met, including the
requirement that strict application of the zoning regulations will constitute an
unnecessary hardship on the property owner requesting the variance.”
and
“Mere economic advantage or disadvantage to the landowner applying for a zoning
variance does not in itself constitute unnecessary hardship. Unnecessary hardship
may be found where strict application of the zoning regulations would result in the
complete loss of an existing business at the location in question but not where strict
application would merely prevent increased profitable use of that land.”
The Hacker court also specifically reviewed how “Several Kansas cases construe the
meaning of “unnecessary hardship” under predecessor statutes to K.S.A. 12-759(e)(1).” In
referring to Stice v. Gribben-Allen Motors, Inc., 216 Kan. 744, 534 P.2d 1267 (1975) the
Hacker court specified “that a landowner’s desire for pecuniary advantages only comes
into play when the zoning regulations deprive the landowner of any economically feasible
use of the property. The Stice court used the following definition of unnecessary hardship:
“The criterion of unnecessary hardship is that the use restriction, viewing the
property in the setting of its environment, is so unreasonable as to constitute an
arbitrary and capricious interference with the basic right of private property; or that
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there is convincing proof that it is impossible to use the property for a conforming
purpose; or that there are factors sufficient to constitute such a hardship that would
in effect deprive the owner of his property without compensation. An unnecessary
hardship exists when all the relevant factors taken together convince that the plight
of the location concerned is unique in that it cannot be put to a conforming use
because of the limitations imposed upon the property by reason of its classification
in a specific zone.'" 216 Kan. at 751 (quoting Peterson v. Vasak, 162 Neb. 498,
508, 76 N.W.2d 420 [1956]).”
The Hacker court also referred to “Cooper v. City of Kansas City, No. 61,980, unpublished
opinion filed November 4, 1988 (Kan. App).” In this case a commercial building was
constructed so that it intruded 9 inches into a side yard setback required by the zoning
regulations. While the owners of the building were granted a curative variance and the
variance was upheld by the district court, the Court of Appeals of the State of Kansas
“rejected the board’s finding that the requisite unnecessary hardship was satisfied by the
combined economic hardship on the defendants, who would have to alter the building, and
the good-faith calculation error by the defendants’ architect. This court found that, unlike
the hardship in City of Olathe, this hardship was clearly self-created. Furthermore, this
court found that there is no good-faith exception to the rule that an unnecessary hardship
cannot be self-created. Slip op. at 4-7”.
The Hacker court goes onto specify that “Stice, City of Olathe, City of Merriam, and
Cooper all indicate that where a hardship is self-created, it cannot be deemed to be an
unnecessary hardship”, and “Under Cooper, a hardship may be self-created even where it
was the result of a good-faith error.” Finally, the Hacker court determined that:
“Because the Board’s findings were not supported by substantial evidence, the
district court properly determined that the Board had acted outside the scope of its
authority in granting the variances. Accordingly, we conclude that the district court
did not err in vacating the variances granted by the Board.”
While the Hacker court only addressed one of the five conditions listed in K.S.A. 12759(e)(1), it did verify that in order for a variance to be issued all five conditions must be
met. This means if a requested variance fails in even one of these conditions, the Board of
Zoning Appeals is not authorized to grant the request. The previous 2018 staff report
specifically addressed each of these conditions and the conditions were further discussed at
the previous hearing for this case on December 19, 2018 before the Board of Zoning
Appeals. Starting on page 12 of 15 of the 2018 staff report, staff presented its finding to
these five standards/conditions including discussion on how this request either does or
does not meet these standards. The specific discussion of these standards can be found
starting on line 4, page 38 and through line 2, page 40 of the 2018 transcript and in the
third paragraph on page 4 of 10 of the approved 2018 minutes. The motion to deny the
requested variance also specified that the Board of Zoning Appeals concurred with staff’s
recommendation of denial based upon these factors. The motion for denial and discussion
on the factors used to make this determination can be found starting on line 8, page 89 and
through line 22, page 90 of the 2018 transcript and the 9th paragraph on page 8 of 10 of the
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2018 minutes. Please refer to the 2018 staff report, 2018 transcript and 2018 minutes for
the detailed discussion on these items. In brief, the Board of Zoning Appeals motion to
deny the request specified “that the Board ‘concurs with staff’s recommendations of denial
of point A, B, C, D, and E’ (the five Standards for Variances found in Article 23-6.04.1 of
the Zoning Regulations), ‘and additionally, with concern of the FEMA requirements for
floodplain insurance considerations’” (from paragraph in referring to the
standards/conditions as listed in K.S.A. 12-759(e)(1) and Section 23-6.04 of the Miami
County Zoning Regulations. In all, it had been found that the request failed to meet three
(3) of the standards/conditions that were required to be met in order for the Board of
Zoning Appeals to have the authority to grant the variance. The applicant’s narrative,
findings and presentation of their representative did not directly address the
standards/conditions as listed in K.S.A. 12-759(e)(1) and Section 23-6.04 of the Miami
County Zoning Regulations.
Article 12 – Floodplain Overlay District
The request by the Nolan’s is for a variance from the regulations of Article 12, Floodplain
Overlay District, and specifically the requirement that all non-residential structures be
constructed with “the lowest floor, including basement, elevated a minimum of one (1)
foot above the base flood elevation, or together with attendant utility and sanitary facilities,
be floodproofed to at least one foot above base flood elevation so that below the base flood
elevation the structure is watertight with walls substantially impermeable to the passage of
water and with structural components having the capability of resisting hydrostatic and
hydrodynamic loads and effects of buoyancy” (Section 12-6.02.1.b). This variance has
been requested based upon the allowance in Section 12-7.06 which allows variances for
agricultural structures if certain criteria is met. As has been specified above, Section 236.08 requires that any variance to the Floodplain Overlay District must comply with the
requirements listed in Article 23 and Article 12. Noncompliance with either section
requires the variance request to be denied. A copy of the applicant’s narrative and findings
were included with the packet provided to the Board of Zoning Appeals at the original
meeting on December 19, 2018 and has been attached to this report for further reference.
Further, in regards to the necessity of a request for a variance from the Floodplain Overlay
District, staff would point to the document published by FEMA, Variances and the
National Flood Insurance Program, FEMA P-993 / July 2014. A copy of this document
was attached to the 2018 staff report. FEMA, the agency in charge of the National Flood
Insurance Program (NFIP), prepared this document to “assist local government officials in
reviewing requests for variances and determining if a request meets the minimum
requirements of the NFIP.” As such, staff thoroughly reviewed and refered to this
document in order to make sure staff’s interpretation is accurate based upon the federal
regulations that Miami County is required to enforce and to ensure that Miami County’s
participation in the NFIP is not jeopardized. Staff first refers to the initial paragraphs of
Section 2 of this document which is entitled Evaluating the General Merits of a Floodplain
Management Variance, which states the following:
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The above section of FEMA’s guidance for the issuance of variances from floodplain
regulations again specifies that any variance must meet the requirements in any State law
and then provides three specific criteria that must be determined before a variance is
granted. These three criteria are also included in Section 12-7.05 of the Zoning
Regulations in regards to Conditions for Approving Floodplain Management Variances
and were discussed in the 2018 staff report starting on page 8 of 15. Discussion of these
specific conditions at the Board of Zoning Appeals meeting can also be found starting on
line 20, page 20 through line 12, page 28 of the 2018 transcript and in the last paragraph on
page 2 of 10 of the 2018 minutes. The third paragraph on page 7 of FEMA P-993 further
specifies that “Variances can be granted for new construction and Substantial
Improvements only if all the other NFIP requirements in the local floodplain management
ordinance are met. If even one criterion is not met, the variance should not be granted.”
While Article 12 specifically notes that it may be possible for variances to be issued for
both agricultural structures and accessory structures, it contains four specific sections that
address the issuance of variances to the floodplain regulations. The first two of these
sections (Section 12-7.04 – Floodplain Management Variance Criteria; and Section 127.05 – Conditions for Approving Floodplain Management Variances) are general variance
criteria and conditions that must be considered for variances to any provisions of the
floodplain regulations. The third and fourth sections (Section 12-7.06 – Conditions for
Approving Variances for Agricultural Structures; and Section 12-7.07 – Conditions for
Approving Variances for Accessory Structures) involve specific conditions that must be
found for the issuance of variances for agricultural or accessory structures. The regulations
specify that the conditions for agricultural and accessory structures are in addition to the
criteria and conditions set forth in Sections 12-7.04 and 12-7.05. It should also be
specifically noted that variances for accessory structures are limited by a number of criteria
found in Section 12-6.01.7, including that the structure must be of limited investment value
and not larger than 400 square feet, while there is no size limitation placed on agricultural
structures (Section 12-6.01.7). The 2018 staff report for this case specifically quoted and
reviewed all of the criteria and conditions listed in Sections 12-7.04, 12-7.05 and 12-7.06.
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All of this information was presented by staff to the Board of Zoning Appeals at the
hearing in 2018.
Floodplain Management Variance Criteria
Section 12-7.04 specifically directs the Board of Zoning Appeals to “consider all technical
data and evaluations, all relevant factors, standards specified in other sections of this
article” and the criteria that is listed in that section. The 2018 staff report’s review of these
criteria can be found starting in the last paragraph on page 5 of 15. These criteria were
also referred to at the Board of Zoning Appeals meeting as can be seen starting at line 18,
page 17 through line 19, page 20 of the 2018 transcript. Staff would suggest that the
specific criteria that is listed in this section does not include specific standards or criteria
that must be met, but appears to be intended to make sure that the Board of Zoning
Appeals is taking into consideration specific areas of danger and concern as well as the
necessity of the structure at the specific location and with the requested variance from the
floodplain regulations. Please refer to the 2018 staff report for discussion on the criteria
listed in Section 12-7.04.
Conditions for Approving Floodplain Management Variances
Section 12-7.05 addresses specific conditions that must be met in order for the Board of
Zoning Appeals to grant a variance. These conditions were listed in the staff report
starting on page 8 of 15 and through page 9 of 15 and included staff’s review of each of the
conditions. Discussion of these items can also be found in the 2018 transcript from line
20, page 20 through line 12, page 28. These items were also addressed by the applicant in
the findings that they submitted with their application and also through their presentation
to the Board of Zoning Appeals starting on line 1, page 58 of the 2018 transcript. FEMA
P-993 provides a detailed discussion of these conditions starting on page 9 (section 3.3) of
that document. While staff recommends a review of the 2018 staff report for the findings
that were presented to the Board of Zoning Appeals, following is an overview and
additional discussion on these specific conditions. Overall, staff found that the proposed
variance failed to meet three of the six conditions listed in this section and therefore the
variance should be denied.
Condition #1 specifies that variances may be issued on lots of one-half acre or less in size
contiguous to and surrounded by lots with existing structures constructed below the base
flood level, provided that all of the other following conditions have been met. The
condition goes onto to specify that as the lot size of a property increases beyond one-half
acre, the technical justification required for issuing the variance increases. The applicant’s
technical justification to this criteria in their findings document simply specified “#1
criteria met, Lot is greater than half acre and meets…increased technical justification.”
Staff found the applicant failed to provide a valid technical justification for the necessity of
the variance, especially due to the fact that the applicant’s property is approximately 91
acres in size and is not surrounded by lots with existing structures constructed below the
base flood elevation. With no sufficient technical justification being submitted by the
applicant, staff is forced to recommend to the Board of Zoning Appeals that the
recommended variance does not comply with this condition. Staff refers to Section 3.3.2
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of FEMA P-993 which provides significant discussion on FEMA’s intent of this variance
provision including:
 The intent of this variance provision is not to place a lesser burden of justification
on one-half acre lots, but a greater burden on lots larger than one-half acre.
 The granting of variances for small lots where elevation on fill will pose an
exceptional hardship due to drainage problems should be rare.
 In addition, communities should grant variances for “in-fill” lots only if a
professional engineer or architect has prepared and certified data demonstrating that
no technically feasible methods are available to alleviate or mitigate the drainage
problems.
 The one-half acre threshold is meant to be a general cutoff point and is related to
the intrinsic qualities of the site or parcel; as the regulations state, “deviations from
that limitation may occur” provided sufficient cause has been demonstrated by the
applicant in accordance with the variance criteria. However lots larger than onehalf acre, in nearly all instances, have sufficient space to elevate structures on fill to
or above the BFE without resulting in adverse drainage impacts on adjacent
properties and structures, whether or not the adjacent structures’ lowest floor
elevations are at or below grade.
Conditions #2 involves structures being listed on the National Register of Historic places.
As this structure is not on such list, this condition does not warrant granting the variance.
Condition #3 restricts the ability to grant a variance to structures located within a
designated floodway. As the subject structure is not located within a floodway, this
condition does not restrict the issuance of this permit.
Condition # 4 specifies that the variance must be the minimum necessary, considering the
flood hazard, to afford relief. While the applicants have included proposals to make
changes to the structure to allow for the equalization of pressure, modifications to the site
to address impacts created by the construction of the structure and other techniques to
reduce impacts and risk, no significant information has been presented by the applicants to
show that the variance they are requesting is the minimum necessary other than basing it
upon the argument that the structure has already been constructed. While FEMA P-993
does state in Section 3.3.10 that as part of the consideration to allow a variance “minimum
actions necessary for a non-residential structure may include implementing ‘wet
floodproofing’ techniques and meeting the other provisions in the local floodplain
management ordinance” the document also gives the example that “if an applicant can
justify a variance from the requirements to elevate building utilities above the BFE, the
community review board should still require as much elevation as possible to provide some
flood risk protection or risk to adhere to the intent of the flood ordinance.” In the current
case, the applicants are asking for a complete reduction in the elevation requirement so that
the floor of the new structure will match the elevation of the existing structure due to the
structure being constructed in violation of the floodplain regulations. This is even though
the structure is structurally independent of the existing structure and includes no
communication between the two structures.
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Condition #5 includes that a variance should be granted only if a number of criteria are met
including that there is (a) good and sufficient cause, (b) failure to grant would result in an
exceptional hardship to the applicant, (c) among other criteria. The 2018 staff report
addresses these criteria starting in the last paragraph on page 8 of 15. Staff would again
direct the Board to review FEMA P-993, including Sections 3.3.3 through Section 3.3.9 as
this document provides extensive discussion on the intent of these specific criteria. This
document from FEMA specifies in section 3.3.3 that “ a ‘good and sufficient’ cause for a
variance occurs when a parcel of land possesses physical characteristics so unusual that
complying with NFIP regulations in a local ordinance would create an exceptional
hardship related to the property, the surrounding property owners, or the community in
general. In addition, the unusual physical characteristics must be unique to that property
and not be shared by adjacent parcels or be typical of other lots in the community.” This
section goes onto list that good and sufficient cause should never be based upon: design
character of the construction, personal difficulties of the owners, inconvenience, aesthetic
considerations, physical handicaps, personal preferences, or disapproval of one’s
neighbors/homeowners association. The section specifically states that “in addition, the
financial hardship of the property owner is never a ‘good and sufficient’ cause for granting
a variance.” It should also be noted that in the second paragraph on page 8 (Section 3.2) of
FEMA P-993, it is specified that “before issuing a floodplain development permit or
considering a variance, the determining factor should be whether a development permit or
variance will meet the requirements of the community’s local floodplain management
provisions, including the cumulative impacts of development within the SFHA. Even if a
Federal or State permit has been issued, a community must still determine whether the
requirements of the local floodplain management ordinance has been met, and either issue
or deny a floodplain development permit, and then review whether to grant a variance. A
variance granted based solely on the applicant obtaining a permit or funding grant from a
Federal or State does not meet the NFIP requirements in CFR 44 § 60.6.” Staff would
further state that the State of Kansas reviews projects that are located within the floodplain
for different criteria and based upon different regulations that are not necessarily associated
with the requirements of the NFIP. In the current case, while the applicants have specified
that the project has been reviewed by a number of different entities and also has been
approved by the State of Kansas and therefore should be approved by Miami County, it
should be noted that the final condition of approval by the State of Kansas is that “the
project must meet the floodplain management requirements of the community.”
Section 3.3.4 of FEMA P-993 addresses the issue of exceptional hardship and specifies
that “the hardship that would result from failure to grant a requested variance must be
exceptional, unusual, and specific to the property involved, not the personal circumstances
of the applicant. When determining whether an applicant has established an exceptional
hardship sufficient to justify a variance, the local variance appeal board or other governing
body must weigh the applicant’s hardship against the community-wide flood damage
prevention requirements.” This section also states that the same issues that should never
be used to base a finding of good and sufficient cause (design character of the construction,
personal difficulties of the owners, inconvenience, aesthetic considerations, physical
handicaps, personal preferences, or disapproval of one’s neighbors/homeowners
association) also do not qualify as exceptional hardships and that this includes even if the
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“alternative means of construction are more expensive or complicated than building the
structure with a variance, or if they require the property owner to use the parcel differently
than originally intended or build the home elsewhere.” Staff would further state that the
granting of the variance based upon the property owners contractor not applying for or
receiving the required permits could create the situation where property owners could hire
contractors or other individuals to perform work they know cannot be approved and upon
notification by the county that the structure/work is in violation of the regulations seek a
variance due to the fact that the contractor did not received the necessary permits and the
violation is through no-fault of their own.
Condition #6 is a requirement that the county must comply with if the variance is issued
and would only need to be complied with after a variance is granted. Again, please refer to
the staff report for staff’s determinations on these items.
The applicant’s arguments to justify approval of the variance are listed below as taken
from the narrative, presentation and supporting documents:
1. The cost of constructing the building and additional costs associated with paying
professional fees for engineers/architects associated with modifications proposed
for the structure being located in the floodplain create a hardship on the applicants.
2. The age of the applicants creates a hardship.
3. The applicants hired a contractor who failed to apply for the necessary permits for
the construction of the structure. The applicants have specified that the violation
was created by the actions of the contractor and that this was all done by no fault of
the Nolan’s themselves and so should be granted.
4. That the approval of proposed modifications to the site to address State of Kansas
requirements for development in the floodplain provides technical justification for
the granting of the variance.
5. Elevating the structure would conflict with the conditions of approval from the
State of Kansas and be counterintuitive to the civil engineering school of thought.
6. The percentage of the property that is located in the floodplain together with the
possible difficulty in placing the structure on a portion of the property outside of
the floodplain either due to the difficulty of constructing a structure on high slopes
or difficulty of providing access to areas outside of the floodplain due to high
slopes creates a hardship.
7. The variance should be granted due to the previous building permit that had been
issued and due to the amount of time that had passed between when the county
became aware of the new construction and when the official notice of violation was
issued.
Staff’s determination for the conditions found in Section 12-7.05 include that: (1) with the
property being substantially larger than one-half acre, no substantial technical justification
has been provided showing that the structure could not have been elevated in compliance
with the regulations (even though this might require further modifications to the site to
comply with State of Kansas requirements) or structure to be placed in a different location
on the property (even though this might have been more costly or not at the property
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owner’s preferred location); (2) the structure is not a historic structure and so this
consideration does not warrant granting the variance as compliance with the floodplain
regulations will not preclude any historic designation of the structure; (3) the structure is
not located in a floodway; (4) The variance is not the minimum necessary in that there is
no unique characteristic of the site or adjacent sites that would not allow for the structure to
be elevated; (5) the applicants have not shown good and sufficient cause and the failure to
grant the variance will not result in an exceptional hardship to the applicant as the size of
the property allows for the structure to be elevated, with improvements to the property that
might be required to reduce impacts to adjacent properties or meet State of Kansas
requirements, and for the structure to fully comply with the floodplain regulations; and, (6)
if the variance is granted, Miami County will notify the applicant of these items and would
also suggest that such notification be recorded in the Miami County Register of Deeds to
make sure that future property owners are also aware of these issues that will impact the
property as long as this structure is located on the property. Staff would also note that
Section 4.1 of FEMA P-993 includes a discussion that variances for appurtenant/accessory
structures are one of the most common variance requests that communities may encounter.
This section further states that “if technically feasible, all accessory structures should be
elevated to or above the BFE to minimize damage to the structure.” Staff would state that
it is technically feasible for this structure to be elevated as required, even though this
additional elevation might require additional work on the site to address impacts that
would be created on flood waters. This section also includes a number of conditions that
should be under consideration as being required if it is determined that a variance is
warranted.
As a brief (dated August 9, 2019) submitted to the District Court specified concern that the
Board of Zoning Appeals did not address all of the criteria and conditions of the
Floodplain Overlay District staff would direct attention to the 2018 transcript for the
hearing. The 2018 transcript for the hearing shows the applicant’s agent stating to the
Board of Zoning Appeals, during the hearing (starting on line 13, page 45 of transcript)
that “I know you guys have read our findings, and I kind of wanted to attack kind of the
difference between the two”. The applicant’s agent then went on to discuss his
consideration of these criteria and conditions in comparison to staff’s findings as specified
in the 2018 staff report. Further on in the meeting the applicant’s agent further specified
that “Kenneth had to go through every one of the findings with you guys, and I feel like the
only way to get this passed is if I go through each one of the findings that he found in error
in negative and positive. And I feel that I can do that. I feel like I’ve just done that”
(starting on line 1, page 58 of transcript).
Issuance of Building Permit in 1999
Staff would like to address the issuance of the building permit in 1999. This permit was
originally for a 2,400 square foot structure for the storage of boats and lawn mower. The
original application specified that the structure would not include electric or sanitary
facilities and did not specify any response in regards to plumbing and HVAC. The
building permit issued for this structure was modified to specify that the structure would
include electric after the original application was submitted. While county records show
that an inspection of this structure was performed for the electric service, the permit
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expired with it appearing no further inspections were requested by the property owner or
their contractor and no occupancy permit was issued for the structure. At the District
Court hearing on this case on November 1, 2019, the property owner noted that a bathroom
had been installed within the structure and that he felt that the location of the bathroom and
septic system should have been a bigger concern than the construction of this subject
structure in which they are requesting this variance. In review of the property file for this
property and county records, staff has been unable to find documentation showing that any
building permits where applied for or approved for the installation of any restroom
facilities in this structure. It should also be noted that the location of a septic system in the
floodplain is not permitted by the Miami County Sanitation Code or by Kansas Department
of Health and Environment regulations and no record could be found for the installation of
this septic system.
Further, it would appear that propane tanks were installed to the West of the structure
following the construction occurring in 1999. No record could be found for a building
permit for the installation of propane tanks for this structure and was also not included on
the building permit application from 1999. In reviewing historic aerial photography (staff
does note that the resolution of the old aerial photography is low quality), propane tanks
cannot be seen in their current location in photos from Google Earth dated 9/1991 or
3/1996. The first time that the new structure from 1999 and a propane tank can be noted
on Google Earth aerial photography is dated 2/2002. The first time that a second propane
tank can definitively be identified is on Miami County aerial photography from 2008
(which has a significantly higher resolution than the previous aerials).
In a brief submitted to the District Court by the Plaintiffs, filed on August 9, 2019, an
argument is made on page 15 that the county in regards to the: first barn (1991) – agreed it
was constructed prior to zoning regulations; second barn – building permit was issued “and
the county did not enforce those regulations and essentially waive their rights on that
issue”; and, third barn – “the county was made aware of the third addition but took no
action regarding it. It appears the county once again waived their rights as it pertains to that
barn”. Staff would agree that the original construction that occurred in 1991 was done
prior to the adoption of County-wide Zoning Regulations, was legally constructed at the
time, and is now considered a legal-nonconforming structure in regards to compliance with
the floodplain regulations. In regards to the second structure, staff has stated that while a
building permit was issued it appears that an error was made in that a floodplain
development permit does not appear to have been required and cannot be found for the
construction of this structure in the floodplain as would have been required. Staff has
agreed that due to the issuance of the permit in 1999 and the length of time since this
construction occurred that the county does not plan to require this structure to be brought
into compliance with the Floodplain Overlay District at this time. Staff would note that
substantial damage or improvement to this structure in the future may require the entire
structure (including those portions built in 1991 and 1999) to be brought into full
compliance with the Miami County Floodplain Regulations.
Staff disagrees with the statement that the county took no action in regards to the third
building and therefore waived its rights. The County became aware of the construction in
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2015 when a contractor was required to apply for a building permit when KCPL refused to
connect electric to the structure without a building permit. Upon going to the property to
perform an inspection on the structure it was noted that this most recent “addition” was
constructed without a building permit and that a building permit would need to be issued
prior to any approvals for the electrical work. A building permit was submitted for the
third building in January of 2016. A number of reviews, resubmittals and conversations
appear to have occurred following the submittal of this building permit especially in
regards to the issue of the structure needing to be brought into compliance with the
requirements of the Floodplain Overlay District. The file includes a letter that was
submitted by Bird Engineering, dated June 13, 2016, and that proposed a number of
projects to try to comply with the requirements of the Floodplain Overlay District. Staff
provided a response to this letter on July 7, 2016 specifying that the proposal did not
comply with the regulations, that a variance would be required and that the applicants
would need to work with the Kansas Department of Agriculture, Division of Water
Resources for compliance with State requirements before a building permit would be able
to be approved. At this point, staff understood that the applicants where working with their
engineer on addressing all issues that were specified in the county’s review and also
working with the State of Kansas for compliance with state regulations. The county did
not pursue enforcement actions against the property owner as it believed that the property
owner was working to address these issues. No further correspondence was submitted by
the applicants or their representatives until an application was submitted for the Boundary
Line Adjustment on May 18, 2018. At this time the applicants submitted a request for a
Boundary Line Adjustment and were informed that it could not be approved until the
current violation was addressed.
While the Nolan’s case involves a building that was constructed without a building permit,
staff would refer to the case of Gunkel v. City of Emporia, Kansas, 634 F. Supp. 345 (D.
Kan. 1986). In this case the City of Emporia revoked a permit that it had issued based
upon the fact that it was illegally issued. The court specified:
“Kansas law is clear that “a building permit issued in violation of law or under a
mistake of fact confers no right, may be revoked at any time, and doew not estop
the city from doing so.” City of DeSoto v. Centurion Homes, Inc., 1 Kan.App.2d,
634, 640, 573, P.2d 1081 1086 (1977). In Restaurants of Wichita, Inc. v. City of
Wichita, 215 Kan. 636, 527 P.2d 969 (1974), the Kansas Supreme Court therein
stated: “[I]t is the general rule that there is no contract or vested right of property in
a license or permit as against the power of the state or a municipality to revoke it
for cause.” Id., 215 Kan. At 639, 527 P.2d at 972. In both of these cases,
construction had already begun on the projects prior to the cities’ revocation of
their permits and in the Restaurants of Wichita case, the sign in question was
already fully erected.”
Further the Gunkel court also specified that “Even if the court were to conclude that the
City was aware of the split ownership of the lot, the permit still was illegally issued and
created no vested rights. Although a city may be estopped from revoking a permit in
certain situations, estoppel does not apply in cases of illegally issued permits.” In the
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current case, the applicants did not even apply for a permit for a structure that was
constructed in violation of Miami County regulations.
Insurance Requirements
Staff would like to address a concern that was also included in the brief filed with the
District Court by the plaintiffs, dated August 9, 2019. Under Item 4 it is stated that
“Nothing set forth in 44 CFR Section 60 indicates that flood insurance for an entire
community shall be increased if a variance is granted” and that “nothing in the regulations
state it will raise premiums for the community, which the county has used as a reason for
not granting the variance.” Staff provided the information in the 2018 staff report in
regards to the county’s participation in the NFIP and consequences of not adequately
enforcing the regulations as an example of how the issuance of variances without
following sound floodplain management standards can have an impact beyond the property
owner and future property owners of this specific property. If it is determined that a
requested variance meets all of the conditions of the floodplain regulations, the issue of
Miami County adequately enforcing the regulations is not a concern. This was partly in
reference to Section 3.2 of FEMA P993 in which FEMA itself states that “FEMA evaluates
variances granted by a community to determine whether they are consistent with sound
floodplain management standards as required for participation in the NFIP.” Staff would
point to a portion of Subsection 60.6(a) which states: “The Administrator may review a
community's findings justifying the granting of variances, and if that review indicates a
pattern inconsistent with the objectives of sound flood plain management, the
Administrator may take appropriate action under Sec. 59.24(b) of this subchapter.”
According to Section 59.1 Definitions, “Administrator” means the Federal Insurance
Administrator.
Section 59.24 (b) addresses what can occur to a community that “fails to adequately
enforce flood plain management regulations”, including that the community can be placed
on probation and in Section 59.24 (c) continues on to specify that a community may also
be suspended from the program. Section 59.24 (b), which is directly referenced in 44 CFR
Section 60, specifies that “Where a community's probation begins on or after October 1,
1992, the additional premium described in the preceding sentence shall be $50.00, which
shall also be charged during any successive one-year periods during which the community
remains on probation for any part thereof. This $50.00 additional premium shall further be
charged during any successive one-year periods that begin on or after October 1, 1992,
where the preceding one-year probation period began prior to October 1, 1992.” Based
upon these sections of 44 CFR, the Administrator (Federal Insurance Administrator) can
review a community’s findings to determine if they are inconsistent with the objectives of
sound flood plain management and can take appropriate action under Sec. 59.24(b). This
appropriate action can include placing the community on probation, or possible suspension
from participation in the National Flood Insurance Program. If the community were to be
placed on probation, every floodplain policy issued or renewed within the community
during a one year period starting on the date the community is placed on probation (and
any successive one-year periods), an additional premium of $50.00 will be charged. If the
community was suspended from the National Flood Insurance Program, the community
would lose the eligibility for the sale of flood insurance within the community.
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The issue of the possibility of additional premium costs was an item for discussion based
upon what could happen to the community if it were to grant variances from the floodplain
management regulations that were inconsistent with the objectives of sound flood plain
management. The Board of Zoning Appeals found that the applicants variance application
did not comply with the Floodplain Management variance criteria (Zoning Regulations
Section 12-7.04) or the standards for variances listed in Section 23-6.04.1 of the Zoning
Regulations at the previous hearing of December 19, 2018.
Conditions for Approving Variances for Agricultural Structures
Section 12-7.06 addresses specific conditions that must be met if the Board of Zoning
Appeals grants a variance for an agricultural structure that will be built at-grade and wetfloodproofed. As is specified in this section, these conditions are in addition to the criteria
and conditions set forth in Sections 12-7.04 and 12-7.05. Please refer to the 2018 staff
report for a discussion of these conditions. While the applicants have presented
documentation showing that they plan to make the necessary modifications needed to meet
the conditions listed in Section 12-7.06, as staff has noted previously in the 2018 staff
report and above, the proposed variance does not meet the conditions listed in Section 127.04 or 12-7.05 and therefore should not be approved.
Summary and Staff Recommendation
According to the Miami County Zoning Regulations, Kansas State Statutes, and previous
court cases addressing the issuance of variances to zoning regulations, all five
standards/conditions that are listed in K.S.A. 12-759(e)(1) and Section 23-6.04 of the
Miami County Zoning Regulations must be met in order for the Board of Zoning Appeals
to have the authority to grant a variance. If the requested variance fails to meet even one
of the conditions, the request must be denied.
In the subject case, as the request is for a variance from the requirements of the Floodplain
Overlay District in additional to the standards/conditions for general variances to the
zoning regulations, the request also must meet all of the criteria and conditions for
variances listed in Article 12, Floodplain Overlay District. The requirement that a variance
must meet both the requirements is specified in Article 12 in addition to Article 23 in
Section 23-6.08 of the Zoning Regulations and also in the additional guidance that has
been provided in the first paragraph of Section 2 of the document FEMA P-993 which
states that “in addition to meeting the requirements set out by State law, the community
must determine” compliance with CFR 44 § 60.6. Based upon the above review and the
original staff report the requested variance does not meet all of the standards/conditions of
the Floodplain Overlay District, does not meet the variance standards as specified in state
law or the Miami County Zoning Regulations and must be denied.
The Board should consider all of the facts given and the specific details of this request, and
make findings to support its decision based upon standards/conditions listed in the Zoning
Regulations in Article 23-6.04.1 (A through E) and those listed in Section 12-7.04, 127.05, and 12-7.06, as discussed above and in the original staff report dated December 19,
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2018. Proposed variances that do not comply with all of the conditions and standards
should be denied. Staff suggests the Board review each of the specific criteria and
conditions that are listed in Article 12 and Article 23 in regards to the issuance of variances
and make a determination on each item in order to address the District Court’s concern that
the Board had previously failed to take these items into consideration.
Based upon consideration of the information that has been submitted and following a
review of the necessary standards and conditions, staff recommends that the variance
request be denied as the proposal fails to meet all of the required standards and conditions.
Specifically, the proposed variance rises from a condition that is not considered as unique
to the property in question; does not constitute an unnecessary hardship; and does not
match the spirit and intent of the regulations. Further, the technical justification does not
warrant the issuance of the variance due to the size of the property being substantially
greater than one-half acre with no corresponding increase in the technical justification
being provided based upon the size of the property or showing that there are not
technically feasible methods available to alleviate or mitigate drainage problems that
would be created by building in compliance with the floodplain regulations; the variance is
not the minimum necessary to afford relief; there is no showing of good and sufficient
cause based upon unique physical characteristics of the property that would cause an
exceptional hardship related to the property, the surrounding property owners, or the
community in general; and the failure to grant the variance does not result in an
exceptional hardship as the hardship described by the applicants is not exceptional, unusual
and specific to the property involved and appears to be related to the personal
circumstances of the applicant including inconvenience, aesthetic considerations, personal
preferences or due to financial hardship.
Findings
1) The requested variance does not meet all of the required conditions as listed in K.S.A. 12759(e)(1) and Section 23-6.04 of the Miami County Zoning Regulations including:
a) The variance requested arises from conditions that are not unique to the property, including
conditions that were created by the actions of the property owners.
b) Granting the variance will not adversely affect the rights of adjacent property owners.
c) Strict application of the floodplain regulations does not constitute an unnecessary hardship
to the property owners as the property contains enough land area that the structure could be
relocated or raised to comply with the floodplain regulations.
d) No proof was submitted that the variance will not adversely affect the public’s health,
safety and general welfare.
e) The granting of the variance opposes the general spirit and intent of the regulations.
2) The requested variance does not meet all of the criteria and conditions listed in Sections 127.04, 12-7.05, and 12-7.06 and specifically those conditions listed in Section 12-7.05 including:
a) No sufficient increase in the technical justification has been provided corresponding with
the size of the property beyond one-half acre and showing that there are not technically
feasible methods available to alleviate or mitigate drainage problems that would be created
by building in compliance with the floodplain regulations
b) The structure is not listed on the National Register of Historic Places, the State Inventory
of Historic Places, or a local inventory of historic places and so the proposed variance is
not warranted based upon a finding that the structure’s designation would be impacted by a
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requirement that the structure comply with the requirements of the Floodplain Overlay
District.
c) The structure is not located in a floodway.
d) The variance requested is not the minimum necessary, considering the flood hazard, to
afford relief as the request is for a complete reduction in the elevation requirement based
upon the fact that the structure was constructed in violation of this section of the
regulations and without the necessary permits.
e) The applicant has not demonstrated:
i) Good and sufficient cause for the variance to be approved;
ii) Exceptional hardship if the variance is denied.
(1) There are no unusual physical characteristics that are unique to the property that
would cause an exceptional hardship related to the property, surrounding property
owners, or the community in general. The hardship described by the applicants
appears to be related to the personal circumstances of the applicant including
inconvenience, aesthetic considerations, and personal preferences or due to
financial hardship.
iii) Proper documentation from a professional engineer has not been submitted that
complies with the Miami County Floodplain Regulations that demonstrates that
granting of a variance will not result in increased flood heights, additional threats to
public safety, extraordinary public expense, create nuisances, cause fraud on or
victimization of the public, or conflict with existing local laws or ordinances.

Attachments
Staff Report for the June 17, 2020 Board of Zoning Appeals Meeting, Vicinity Map/Parcel
Diagram, & Aerial photos
Floodplain Management Bulletin, Variances and the National Flood Insurance Program,
FEMA P-993 / July 2014
Applicants’ narrative, findings, Site Plan and other documentation
District Court Summons, Briefs & Journal Entry – Case # 2019-CV-000006
44 CFR 59 & 60 – NFIP Regulations. Excerpt of a portion of Appendix E of National
Flood Insurance Program (NFIP), Floodplain Management Requirements, A study
Guide and Desk Reference for Local Officials, FEMA P-480 / February 2005
Official Approved Minutes of the Miami County Board of Zoning Appeals, December 19,
2018
Transcript of Miami County Board of Zoning Appeals Meeting, December 19, 2018
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Miami County Planning Department
Nolan Variance
DATE:

December 19, 2018 – Board of Zoning Appeals Meeting

TO:

Board of Zoning Appeals

FROM:

Teresa Reeves, Planning Director

RE:

18004-VAR (Nolan)
Consideration of a request for a variance from the Floodplain Regulations,
Section 12-6.02.1.b (Non-Residential Construction) of the Miami County,
Kansas Zoning Regulations, requiring all non-residential structures to have
the lowest floor elevated a minimum of one (1) foot above the base flood
elevation, or be floodproofed to at least one foot above base flood elevation.
The applicant has constructed a 60-foot by 22-foot structure for agricultural
use at the existing grade without a floodplain development permit or
building permits. The applicant is requesting a variance from the
requirement that the lowest floor of the agricultural structure be elevated a
minimum of one (1) foot above the base flood elevation as provided for in
Section 12-6.01.7 and 12-7 to allow the floor of the structure to be
approximately three (3) feet below the base flood elevation. The subject
property of approximately 91 acres is zoned Agricultural (AG) and
addressed as 25910 Spring Valley Rd, which is located in the Southeast
Quarter of Section 14, Township 16, Range 24, Wea Township, Miami
County, Kansas. Submitted by Dale A. Staten of Thunderhead, on behalf of
Ronald and Phyllis Nolan, property owners of record.

Property Owners

Ronald & Phyllis Nolan

Current Zoning

Agricultural & Floodplain Overly District

Comp. Plan

Rural Agriculture (20 ac density)

Acreage

Approximately 91.41 acres

CAMA #

096-14-0-00-00-011.00-0

Background
1974: Appraisal documents show the residence was constructed.
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August 4, 1970:

The Nolans acquired the North half of the Southeast ¼.

July 10, 1973:

The Nolans acquired the ground lying South of their existing parcel
to the centerline of Wea Creek.

1991:

A 2,400 square foot building was constructed near the Northeast
corner of the site. The building was constructed in a Special Flood
Hazard Area (SFHA) but Miami County did not have a permitting
department at this time.

1999:

A 2,400 square foot addition was constructed to the South of the
original structure and a building permit was issued by the County.
The structure was specified as being used to store a boat and
mowers and included extending electrical service to the original
building. While the property was still located in SFHA, no
floodplain development permit was applied for or issued for this
project.

2015:

A 1,320 square foot addition was constructed to the South of the
previous addition without a building permit. KCP&L would not
connect this building to electric without a building permit and it was
at this time that the county became aware of this new structure.

January 22, 2016:

A building permit was submitted for the 1,320 square foot building.
The property owners also worked with an engineer (Bird
Engineering) to come up with options to bring the structure into
compliance. The proposals suggested did not comply with the
adopted floodplain regulations and Miami County was not able to
approve the building permit. Staff provided suggestions for possible
next steps that would need to occur.

May 18, 2018:

The property owners submitted an application for a Boundary Line
Adjustment in order to acquire additional property located to the
North of their existing property. The Boundary Line Adjustment
cannot be considered due to the existing violation on the property
and due to the applicants not moving forward with bringing the
property into compliance with the Zoning Regulations.

June 15, 2018:

A Notice of Violation was sent to the property owners informing
them that they needed to contact Miami County and come into
compliance with all necessary regulations and to obtain all permits.

June 29, 2018:

Staff met the applicants at the site and performed a site inspection.

July 2018:

Staff contacted a representative of the property owners to notify that
based upon additional verification, a floodplain development permit
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would be required and that the structure would also require approval
of a variance, as was specified in the building permit review
comments.
August-October 2018: Staff was contacted by Dale Staten, Thunderhead, representing
the property owners and discussed the options available and the
information that would need to be submitted as part of a variance
application.
Staff also discussed the project with the State of Kansas, Department
of Agriculture, Division of Water Resources, to verify if any
additional options were available. State staff agreed that the options
that staff had been considering were correct.
September 18, 2018: The State of Kansas, Department of Agriculture, Division of Water
Resources approved a request for an after-the-fact floodplain fill
permit for this project including the condition that “the project must
meet the floodplain management requirements of the community.”
Provisions of the zoning regulations that the variance is being requested:
Article 12-6.02.1.b – Floodplain Regulations – Non-Residential Construction
New construction or substantial-improvement of any commercial, industrial, or
other non-residential structures, including manufactured homes, shall have the
lowest floor, including basement, elevated a minimum of one (1) foot above the
base flood elevation, or together with attendant utility and sanitary facilities, be
floodproofed to at least one foot above base flood elevation so that below the base
flood elevation the structure is watertight with walls substantially impermeable to
the passage of water and with structural components having the capability of
resisting hydrostatic and hydrodynamic loads and effects of buoyancy. A
registered professional engineer or architect shall certify that the standards of this
subsection are satisfied. The elevation of the lowest floor shall be certified by a
licensed land surveyor or professional engineer. Such certification shall be
provided to the floodplain administrator as set forth in Section 12-5.03(7), (8) &
(9).
Related Provisions
Article 12-6.01.7.

Agricultural Uses

Structures used solely for agricultural purposes in connection with the production,
harvesting, storage, drying, or raising of agricultural commodities, including the raising
of livestock, may be constructed at-grade and wet-floodproofed provided there is no
human habitation or occupancy of the structure; the structure is of single-wall design;
there is no permanent retail, wholesale, or manufacturing use included in the structure;
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a variance has been granted from the floodplain management requirements of this
article; and a floodplain development permit has been issued.
Request
This is a request for a variance for a building that was constructed without a building
permit or a floodplain development permit in an area shown as a Special Flood Hazard
Area (SFHA) on the currently adopted Flood Insurance Rate Map (FIRM). While the new
structure appears to be an addition to the existing building, it is structurally separate with
only siding used to connect the structures. According to information that has been
submitted by the applicants, the gravel floor of the new structure is at an elevation of
958.12 with the lowest adjacent grade being 957.74. Based upon information provided by
an engineer, the base flood elevation at the structure is 961.
Section 12-6.02.1.b specifies that new construction of non-residential structures shall have
the lowest floor, including basement, elevated a minimum of one (1) foot above the base
flood elevation. The regulations provide that the structure could also be floodproofed
(watertight, impermeable to the passage of water) when such structure is designed with the
capacity to resist hydrostatic and hydrodynamic loads and effects of buoyancy by an
engineer or architect. This also includes similar requirements for any attendant utility or
sanitary facilities that are part or connect to the structure.
The requirement of the floodplain regulations would specify that the floor of this structure
be constructed at an elevation of no less than one foot above the base flood elevation or
962 feet. This means that the structure has been constructed approximately 3.88 feet below
the elevation required by the floodplain regulations. Sections 12-6.01.7 and 12-7 of the
Zoning Regulations provide the possibility for granting a variance for agricultural
structures if certain conditions are meet.
In their narrative, the applicants provide an explanation for how the building was
constructed and also the process that they have been working through to gain approval for
this structure. They are requesting approval of a variance for an agricultural structure to be
constructed below the base flood elevation while using wet-floodproofing technics and
have also worked with the State of Kansas to receive the necessary approvals required by
the State. It should be noted that the applicants’ agent for this project, Dale Staten,
Thunderhead, has prepared a number of documents describing the conditions of the
property, including suggested findings to the requirements of the Zoning Regulations.
Discussion
Surrounding Neighborhood
The subject property of approximately 91 acres lies West of Spring Valley Road and 1.25
miles North of 271st Street. The property is also located approximately 2,500 feet to the
Northwest of the City of Louisburg (Lewis-Young Park). The surrounding area is
comprised of mostly large agricultural tracts with and without farmsteads and several
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smaller tracts ranging in size from about 3-15 acres. US 169 Highway lies approximately
1.5 miles East/Southeast of the subject property. The property also lies across the street
from Powell Pumpkin Patch.
As can be seen on the attached documents that have been provided by the applicants, the
structure is located in a low-laying area that is approximately 900 feet from the channel of
North Wea Creek. The change in elevation from just outside of the stream channel to the
location of the building is approximately 4-6 feet. As you move to the Northwest portion
of this property the elevation of the property changes significantly, increasing by
approximately 50 feet within a horizontal distance of 200 feet.
Variance Standards
A variance request from the requirements of the Floodplain Overlay District is slightly
different than a “typical” variance request. In addition to the standard variance criteria that
can be found in Article 23 of the Zoning Regulations, variances from the Floodplain
Overlay District must also comply with the requirements listed in Section 12-7 that address
additional criteria that must all be present in order for the Board to consider granting a
variance. Of further concern for Miami County is the fact that the County is required to
enforce all provisions of the “Floodplain Regulations” in order for the community to
participate in the National Flood Insurance Program (NFIP). The NFIP provides an
opportunity for citizens within the community to receive affordable insurance that covers
flooding, with the requirement that the community adopt and enforce certain floodplain
management regulations.
As mentioned in Section 3.2 of FEMA’s Floodplain Management Bulletin, Variances and
the National Flood Insurance Program, FEMA P-993 / July 2014, “FEMA evaluates
variances granted by a community to determine whether they are consistent with sound
floodplain management standards as required for participation in the NFIP”. According to
this, granting variances to the floodplain management regulations not only increases the
possibility of one structure being impacted by a flood, but it may also cause FEMA to
determine that Miami County is not administrating or enforcing the local NFIP floodplain
management regulations appropriately, resulting in the community being placed on
probation or being suspended from the program. If a community is placed on probation
from the NFIP a surcharge is added to the premium for each policy sold or renewed in the
community. If a community is suspended from the NFIP, flood insurance policies cannot
be written or renewed within the community. Therefore, it is extremely important to
ensure that all variance criteria are met before a variance is granted from the floodplain
management regulations as the granting of variances have the possibility of impacting
more than the current and future property owners of the subject property and could impact
all property owners.
Article 12-7.04 provides for Floodplain Management Variance Criteria and specifies that
when reviewing such applications for variances, the Appeal Board shall consider all
technical data and evaluations, all relevant factors, standards specified in other sections of
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this article, and specific criteria. Staff offers the following information on each of the
criteria:
1. Danger to life and property due to flood damage;
The structures were impacted by flooding in 2017. No floodplain development permits
were submitted for any repair work that occurred on the property for any damage that
occurred. The 1,320 square foot structure that is being considered as part of this variance
application is described as being for the storage of agricultural equipment. The applicants
have worked with an engineer to verify that the building is designed to withstand damage
that could be caused by flooding, although material that might be stored on the inside could
still be damaged. It is not anticipated that there would be an increased risk to life, as the
structure is only for the storage of material and equipment.

2. Danger that materials may be swept onto other lands to the injury of others;
The structure is being designed to include flood vents to allow for the equalization of
pressure within the building.

3. Susceptibility of the proposed facility and its contents to flood damage and the
effect of such damage on the individual owner;
The structure has already been impacted by a flood. The structure that is currently under
consideration includes the use of building materials that are considered to be flood
resistant. The applicants have specified that the equipment stored in this building would
include a tractor and other implements. The tractor is specified as to sit above the 100-year
flood mark and the implements to not be susceptible to wet service.

4. Importance of the services provided by the proposed facility to the
community;
The structure allows for equipment to be stored securely inside. It does not appear that the
facility provides services that would be considered as important for the community in
general.

5. Necessity to the facility of a waterfront location, where applicable;
Not Applicable. Not a waterfront location.

6. Availability of alternative locations, not subject to flood damage, for the
proposed use;
Other locations are available that would not be subject to flood damage and that would
have allowed the structure to be built in compliance with floodplain regulations. One such
location is the Northwest portion of this property, which is outside of the SFHA and
contains sufficient space so that the structure could have been built in compliance with the
regulations. As is discussed by the applicants, the access to the portion of the site that is
outside of the SFHA is difficult due to the grade of the driveway that accesses this portion
of the site and also a tight turn that the driveway makes. The applicants have specified that
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larger vehicles would have difficulty accessing this portion of the site due to these
constraints.
Another option that would have been available for the construction of this structure is for
fill to be placed so that the structure could be constructed in compliance with the floodplain
regulations. This would have required a substantial amount of fill and most likely would
have made attaching the new structure to the old structures difficult.

7. Compatibility of the proposed use with existing and anticipated development;
The proposed use is compatible with existing and anticipated development.

8. Relationship of the proposed use to the comprehensive plan and floodplain
management program for that area;
The proposed use is in compliance with the comprehensive plan, which shows this area as
Rural Agricultural (20 acre density). The agricultural use of the property also matches the
requirements of the floodplain management program in that agricultural operations,
including pasture, are considered an appropriate use of land located within a SFHA.
Structures used for agricultural purposes still require compliance with floodplain
regulations.

9. Safety of access to the property in times of flood for ordinary and emergency
vehicles;
The property would appear to be accessible from the North during times of flooding, while
to the South of the property, Spring Valley Road would appear to be impacted by
floodwaters. Based upon the FIRM, during a 1% annual chance flood, the waters would
extend approximately 50 feet North of the driveway entrance and the driveway access to
the property would require crossing the SFHA. According to information provided as part
of the application the driveway just North of the barn ranges in elevation from 957 to 959
which would be approximately 2-4 feet below the base flood elevation.

10. Expected heights, velocity, duration, rate of rise and sediment transport of the
flood waters, if applicable, expected at the site; and,
The expected heights of flooding during a 1% annual chance event appears to range from
2-4 feet in the areas of the buildings and driveways on this portion of the site. Other
impacts such as velocity, duration, rate of rise and sediment transport of the floodwaters is
unknown. The structure is located approximately 360 feet from the edge of the designated
floodway.

11. Costs of providing governmental services during and after flood conditions,
including maintenance and repair of public utilities and facilities such as
sewer, gas, electrical, and water systems; streets; and bridges.
The applicants currently reside in a dwelling located on the property. The structure that is
under consideration as part of this variance application is proposed to be used only for
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agricultural purposes, and the proposed variance would not appear to create any new costs
associated with providing governmental services.

12-7.05 Conditions for Approving Floodplain Management Variances:
1. Generally, variances may be issued for new construction and substantialimprovements to be erected on a lot of one-half acre or less in size contiguous to
and surrounded by lots with existing structures constructed below the base flood
level, providing Items two (2) through six (6) below have been fully considered.
As the lot size increases beyond the one-half acre, so does the technical
justification required for issuing the variance.
The subject property is approximately 91 acres in size. In discussing this item with
representatives from the State of Kansas, staff was informed that this condition is based
upon the fact that in areas where a number of existing structures are located on smaller lots,
the ability of a property owner to make the necessary improvements (such as the placement
of fill) without having a negative impact on adjacent property owners is significantly
impacted. As the size of the property increases, so does the necessity to justify why a
variance is required. In this case, the property owners have the ability to place the structure
in areas outside of the SHFA, even though there might be some difficulty in accessing the
area; or, the structure could have been placed on fill so that the lowest floor of the structure
was elevated in compliance with the floodplain regulations.

2. Variances may be issued for the reconstruction, rehabilitation, or restoration of
structures listed on the National Register of Historic Places, the State Inventory of
Historic Places, or local inventory of historic places upon determination, provide
the proposed activity will not preclude the structure’s continued historic
designation.
Not Applicable.

3. Variances shall not be issued within any designated floodway if any significant
increase in flood discharge would result.
The structure is not located within a designated floodway and the applicants have also
proposed performing site work that would remediate any possible increase in flood levels.

4. Variances shall only be issued upon a determination that the variance is the
minimum necessary, considering the flood hazard, to afford relief.
It appears that the need for the variance is because the contractor that was hired by the
applicants did not apply for the necessary building permits that would have been required
for the construction of the structure and would have required the elevation of the structure
or that the structure be placed at a different location on the site.

5. Variances shall only be issued upon: (a) showing of good and sufficient cause, (b)
determination that failure to grant the variance would result in exceptional
hardship to the applicant, and (c) determination that the granting of a variance will

Page 8 of 15

BZA June 17, 2020 Hearing - 000025

not result in increased flood heights, additional threats to public safety,
extraordinary public expense, create nuisances, cause fraud on or victimization of
the public, or conflict with existing local laws or ordinances.
(a) It is staff’s determination that good and sufficient cause cannot be shown for the
granting of the variance. The need for the granting of the variance is based upon the
fact that the structure was constructed without the necessary permits and not in
compliance with existing floodplain regulations, and is not based upon any conditions
that were unique to the property in question.
(b) Failure to grant the variance will result in difficulties for the applicants, but these
difficulties do not constitute an exceptional hardship. Following is a segment from
Section 3.2 FEMA’s Floodplain Management Bulletin, Variances and the National
Flood Insurance Program:
A properly issued variance is granted for a parcel of property with “physical
characteristics” so unusual that complying with the local floodplain management
ordinance would create an exceptional hardship to the applicant or the surrounding
property owners. Those characteristics must be unique to that specific parcel or
property and not be common to or shared with adjacent parcels. The unique
characteristics must pertain to the land itself and the intended function of the structure,
not to its inhabitants or the property owners. Therefore, financial hardship or the
health condition of the property owner is never a sufficient cause for granting a
variance
(c) It does not appear that the granting of this variance would cause any of these issues.

6. A community shall notify the applicant in writing over the signature of a
community official that: (a) the issuance of a variance to construct a structure
below base flood level will result in increased premium rates for flood insurance
up to amounts as high as $25.00 for $100.00 of insurance coverage and (b) such
construction below the base flood level increases risks to life and property. Such
notification shall be maintained with the record of all variance actions as required
by this article.
If the variance is granted Miami County will be required to send an official letter stating
the above information. As the applicants are also proposing that this structure will be an
agricultural structure, the applicant will be required to submit a Certification of
Agricultural Use. Staff would recommend that this information be included as part of the
certification if a variance is granted. This document will be required to be filed with the
Register of Deeds office so that any future property owners will be made aware that the
structure may be used only for agricultural purposes, that conversion of the structure to any
other use will require the structure to be brought into full compliance with Miami County
Zoning Regulations and Building Codes and that the structure may result in increased
premium rates for flood insurance.

12-7.06 Conditions for Approving Variances for Agricultural Structures: Any variance
granted for an agricultural structure shall be decided individually based on a case by
case analysis of the building’s unique circumstances. Variances granted shall meet the
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following conditions as well as those criteria and conditions set forth in Sections 127.04 and 12-7.05 of this article.
It is staff’s determination that the proposed variance does not meet the conditions listed in
Sections 12-7.04 or 12-7.05.

In order to minimize flood damages during the 100-year flood and the threat to public
health and safety, the following conditions shall be included for any variance issued for
agricultural structures that are constructed at-grade and wet-floodproofed:
1. All agricultural structures considered for a variance from the floodplain
management regulations of this article shall demonstrate that the varied structure is
located in wide, expansive floodplain areas and no other alternate location outside
of the special flood hazard area exists for the agricultural structure. Residential
structures, such as farm houses, cannot be considered agricultural structures.
The structure appears to be located in an area that could be considered a wide, expansive
floodplain. It appears that other options would have been available to the property owners,
including placing the structure on fill so that the lowest floor would have been elevated
above the base flood elevation or placing the structure at a different location on the site that
is outside of the SFHA.

2. Use of the varied structures must be limited to agricultural purposes in Zone A only
as identified on the community’s Flood Insurance Rate Map (FIRM).
The applicants would be required to sign a Certificate of Agricultural Use. The subject
property is located in a Zone AE as identified on FIRM.

3. For any new or substantially damaged agricultural structures, the exterior and
interior building components and elements (i.e., foundation, wall framing, exterior
and interior finishes, flooring, etc.) below the base flood elevation, must be built
with flood-resistant materials in accordance with Section 12-6.01(4b) of this
article.
The applicants are currently proposing that all materials would be flood-resistant, and have
also specified that the shed does not currently have lighting or outlets. A rough-in meter
can and service equipment are currently located inside of the structure but is noted that it
will not be used. This equipment will either need to be removed or a building permit
approved for its installation and will require certification that any electrical components
have been elevated or floodproofed to at least one foot above the base flood elevation.

4. The agricultural structures must be adequately anchored to prevent flotation,
collapse, or lateral movement of the structures in accordance with Section 126.01(4a) of this article. All of the building’s structural components must be
capable of resisting specific flood-related forces including hydrostatic, buoyancy,
and hydrodynamic and debris impact forces.
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The applicants have submitted a certification by a licensed Kansas Engineer specifying the
improvements that would need to occur to the structure in order for it to comply with these
standards.

5. Any mechanical, electrical, or other utility equipment must be located above the
base flood elevation or floodproofed so that they are contained within a watertight,
floodproofed enclosure that is capable of resisting damage during flood conditions
in accordance with Section 12-6.01(4d) of this article.
The applicants have specified that no mechanical, electrical or other utility equipment is
currently located in the building. The existing buildings adjacent to the structure do
currently have electrical and propane connected. Any extension or modification would
require compliance with these standards. Staff would recommend that the propane tanks
should be anchored so that they are not impacted during a flood.

6. The agricultural structures must meet all National Flood Insurance Program (NFIP)
opening requirements. The NFIP requires that enclosure or foundation walls,
subject to the one percent annual chance flood event, also referred to as the 100year flood, contain openings that will permit the automatic entry and exit of flood
waters in accordance with Section 12-6.02(1c) of this article.
The applicants have submitted a certification by a licensed Kansas Engineer specifying the
improvements that would need to be made to the structure in order for it to comply with
these standards.

7. The agricultural structures must comply with the floodplain management floodway
encroachment provisions of Section 12-6.05(2) of this article. No variances may be
issued for agricultural structures within any designated floodway, if any increase in
flood levels would result during the one percent annual chance flood event, also
referred to as the 100-year flood.
The structure is not located within a designated floodway; and the applicants have
proposed site work as part of this project that would mitigate any rise that would have been
created by the construction of the building.

8. Major equipment, machinery, or other contents must be protected from any flood
damage.
The applicants have specified that the equipment, machinery or other contents that would
be stored in this building will either not be impacted by floodwaters, such as some of the
implements for the tractor, or that the tractor itself sits high enough that it will not be
impacted by floodwaters.

9. No disaster relief assistance under any program administered by any Federal
agency shall be paid for any repair or restoration costs of the agricultural
structures.
An official letter will be sent to the applicants specifying this information if the variance is
approved. Staff also recommends that this information be included as part of the
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Certification of Agricultural Use that the property owners would be required to sign and
file at the Register of Deeds.

10. A community shall notify the applicant in writing over the signature of a
community official that: (1) the issuance of a variance to construct a structure
below base flood level will result in increased premium rates for flood insurance
up to amounts as high as $25.00 for $100.00 of insurance coverage and (2) such
construction below the base flood level increases risks to life and property. Such
notification shall be maintained with the record of all variance actions as required
by this article.
An official letter will be sent to the applicants specifying this information if the variance is
approved. Staff also recommends that this information be included as part of the
Certification of Agricultural Use that the property owners would be required to sign and
file at the Register of Deeds.

11. Wet-floodproofing construction techniques must be reviewed and approved by
Miami County and a registered professional engineer or architect prior to the
issuance of any floodplain development permit for construction.
If the variance application is approved, Miami County will review the technical
information submitted to verify that the proposed structure complies with all necessary
requirements. The applicants will also need to submit the necessary elevation certificate
and other information needed to verify compliance including certification of professional
engineer or architect.

Article 23 of the Zoning Regulations requires that certain standards be met in order to
approve a request for a variance. Staff offers the following information on each of the
standards below.
The Board of Zoning Appeals shall not grant a variance unless it shall, in each case,
make specific written findings of fact, based upon the particular evidence presented to
it, that all of the following standards have been met:
A. The variance requested arises from such condition which is unique to the property
in question and which is not ordinarily found in the same zoning district, and is not
created by an action or actions of the property owner or the applicant.
The variance requested arises from a condition that can be considered as arising
from the action or actions of the property owners: the property owners did not
apply for a building permit for the construction of the new structure and the
structure was not built in compliance with floodplain regulations. While the
property owners stated that they hired a contractor and the contractor did not apply
for the necessary permits, it is the responsibility of a property owner to ensure that
all necessary approvals are received. In addition, while the need for the variance
was created by the action of the property owners, the specific condition that the
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property owners are seeking relief from is not unique to the property in question in
that a substantial number of properties in Miami County are located in the
Agricultural District and are also located in the Floodplain Overlay District, many
of which have no portion of the property outside of the SFHA or which have
similar elevation constraints.
B. The granting of the variance will not adversely affect the rights of adjacent property
owners or residents.
The adjacent property owners’ rights should not be adversely affected if this
variance is granted. Notification and a request for comments regarding this
application were sent to various departments and agencies. No comments were
received in opposition to this request.
C. The strict application of the provisions of these Regulations from which a variance
is requested will constitute unnecessary hardship upon the property owner
represented in the application.
While the application of the provisions of these regulations will cause difficulty
and expense to the property owners it is not considered an unnecessary hardship.
An unnecessary hardship is typically described as to deprive a property owner of
use of the property as to constitute a taking by the county. This does not include
other considerations such as additional costs for the project, personal circumstances
of the applicant, inconvenience, preferences or aesthetic concerns (such as the new
structure being required to be elevated 4-feet higher than other structures). Section
3.3.3 FEMA’s Floodplain Management Bulletin, Variances and the National Flood
Insurance Program specifies that the financial hardship of a property owner is never
a good and sufficient cause for granting a variance.
D. The variance desired will not adversely affect the public health, safety, morals,
order, convenience, prosperity, or general welfare.
In staff’s opinion, the variance would not adversely affect the public health, safety,
morals, order, convenience, prosperity or general welfare. The applicants have
proposed modifications to the site in order to offset any increase in flood levels
caused by the structure. The applicants have also worked with design professionals
to verify the building is designed and that necessary modifications will be made if
the variance is approved.
E. Granting the variance desired will not be opposed to the general spirit and intent of
these Regulations.
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The granting of the variance is opposed to the general spirit and intent of these
regulations in that the regulations are intended to reduce possible losses that might
occur due to flooding and to protect current and future property owners from the
impacts of flooding.
“The Board may grant variances, on the basis and in the manner hereinafter
provided, to authorize in specific cases a variance from the specific terms of these
Regulations, which will not be contrary to the public interest, and where, due to
special conditions, a literal enforcement of the provisions of these Regulations, in
an individual case, results in unnecessary hardship, provided that the spirit of these
Regulations shall be observed, public safety and welfare secured, and substantial
justice done.” Section 23-5.05 Miami County Zoning Regulations.
Staff Recommendation
The Board should consider all of the facts given and the specific details of this request, and
make findings to support its decision based upon standards listed in Article 23 (A through
E) and conditions listed in Article 12-7, all listed above. Proposed variances that do not
comply with all of the conditions and standards should be denied.
Based upon consideration of the information that has been submitted and following a
review of the necessary standards and conditions, staff recommends that the variance
request not be approved as the proposal fails to meet all of the required standards and
conditions. Specifically, the proposed variance rises from a condition that is not
considered as unique to the property in question; does not constitute an unnecessary
hardship; and does not match the spirit and intent of the regulations. Further, the technical
justification does not warrant the issuing of the variance due to the size of the property
being substantially greater than one-half acre; the variance is not the minimum necessary
to afford relief; there is no showing of good and sufficient cause; and the failure to grant
the variance does not result in an exceptional hardship.
Findings
1. The variance requested arises from conditions that are not unique to the property, including
conditions that were created by the actions of the property owners.
2. Granting the variance will not adversely affect the rights of adjacent property owners.
3. Strict application of the floodplain regulations does not constitute an unnecessary hardship
to the property owners.
4. The variance will not adversely affect the public’s health, safety and general welfare.
5. The granting of the variance does not match the general spirit and intent of the regulations.
Conditions
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If the Board of Zoning Appeals determines that the proposed variance complies with all
standards listed in Article 23 and conditions listed in Article 12-7, staff would suggest that the
following conditions of approval be considered.
1. The requirement to submit a floodplain development permit and all necessary
documentation, including an elevation certificate and documentation for compliance with
the use of flood damage-resistant materials, flood openings, and all mechanical and utility
equipment being floodproofed or elevated to one foot above the base flood elevation.
2. The variance is granted for the 1,320 square foot building specified as part of this request.
All future structures, additions and substantial improvements must fully comply with the
Miami County Floodplain Regulations.
3. The structure is restricted to agricultural uses only. The applicants shall submit a
completed Certification of Agricultural Use for the structure and have such document filed
with the Register of Deeds office. Use of the structure for any other purpose shall require
the structure being brought into full compliance with the Miami County Floodplain
Regulations.
4. The applicants shall cause to be recorded a certification that includes the wording found in
Section 12-7.05.6 of the Miami County Zoning Regulations, and that informs future
owners of the property about the variance and that they may incur potentially high flood
insurance rates.

5. The structure must comply with all applicable code requirements, including permits
required for any electrical, water or other utilities currently located or added in the future.
Any such components currently located in the structure must be certified in compliance
with being elevated or floodproofed to an elevation of one foot above the base flood
elevation.

Attachments Vicinity Map/Parcel Diagram
Aerial photos
Applicants’ narrative, Site Plan and other documentation
Floodplain Management Bulletin, Variances and the National Flood
Insurance Program, FEMA P-993 / July 2014
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From: John Mike Davis
Sent: Monday, November 19, 2018 4:22 PM
To: Angie Baumann <abaumann@miamicountyks.org>
Subject: RE: Notification of BZA Hearing & Request for Comments: 18004 - VAR (Nolan)
There are no building or environmental health comments for this other than the building addition was
constructed without permits first being obtained.
Michael Davis, MCP
Director of Code Services
Miami County, Kansas
201 S. Pearl St, Ste 201
Paola, KS 66071
W: (913) 294-4145
F: (913) 294-9545

From: Shane Krull
Sent: Monday, November 19, 2018 8:52 AM
To: Angie Baumann <abaumann@miamicountyks.org>
Subject: RE: Notification of BZA Hearing & Request for Comments: 18004 - VAR (Nolan)

I have no comments on this matter.
Thanks,
Shane

From: Sandra Morgan [mailto:smorgan@ruralwater2mico.com]
Sent: Friday, November 16, 2018 12:23 PM
To: Angie Baumann <abaumann@miamicountyks.org>
Subject: Comments for 25910 Spring Valley Rd
This is in Rural Water District No. 2, Miami County area. No lines on this property or around.
Thank you,
Sandra Morgan
Rural Water District No. 2, Miami County, KS
PO Box 186
Hillsdale, KS 66036
Office # 913-783-4325
Email: smorgan@ruralwaterdistrictno2mico.com
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From: JR McMahon
Sent: Thursday, November 15, 2018 3:34 PM
To: Angie Baumann <abaumann@miamicountyks.org>
Subject: RE: Notification of BZA Hearing & Request for Comments: 18004 - VAR (Nolan)
Angie,
The Road and Bridge Department has not comments on BZA – 18004- VAR (Nolan)
JR

From: Charlie Adams [mailto:Charlie.Adams@kcpl.com]
Sent: Wednesday, November 14, 2018 10:20 AM
To: Angie Baumann <abaumann@miamicountyks.org>
Subject: RE: Notification of BZA Hearing & Request for Comments: 18004 - VAR (Nolan)

Kcpl has no conflicts with this issue. Charlie Adams. Kcpl estimator Paola 913-294-6210
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$ABCBÿDCBÿEBFBCDGÿEHIJDIHKLEÿHLÿMAHNAÿDÿFDCHDLNBÿODPÿQBÿCBRJBEIBSTÿ%LÿBDNAÿNDEBUÿIABÿFDCHDLNBÿEAKJGSÿQBÿ
CBFHBMBSÿQPÿIABÿNKOOJLHIPÿKLÿHIEÿKMLÿOBCHIÿDLSÿLKIÿHLÿNKLVJLNIHKLÿMHIAÿDLÿDSVDNBLIÿWCKWBCIPTÿ

XYZÿ \]]^_`abcb`d\eeaffg_hÿi`_^e`^_af

&LBÿKjÿIABÿOKEIÿNKOOKLÿFDCHDLNBÿCBRJBEIEÿIADIÿDÿNKOOJLHIPÿODPÿBLNKJLIBCÿHEÿjKCÿDWWJCIBLDLIÿ
EICJNIJCBEUÿBEWBNHDGGPÿSBIDNABSÿkDCDkBEÿDLSÿEIKCDkBÿEABSETÿ%jÿIBNALHNDGGPÿjBDEHQGBUÿDGGÿDNNBEEKCPÿEICJNIJCBEÿ
EAKJGSÿQBÿBGBFDIBSÿIKÿKCÿDQKFBÿIABÿlm"ÿIKÿOHLHOHnBÿSDODkBÿIKÿIABÿEICJNIJCBTÿ
$ABÿjKGGKMHLkÿDCBÿWKEEHQGBÿNKLSHIHKLEÿIADIÿ
DÿNKOOJLHIPÿODPÿWGDNBÿKLÿDÿFDCHDLNBÿjKCÿ
¢££¤¥¥¦§¨ÿ¦§ÿÿ
DLÿDNNBEEKCPÿEICJNIJCBÿIKÿBLEJCBÿSDODkBÿHEÿ
¢ªª«§¬¤¢¬ÿ¥¬§«£¬«§¤ÿ
OHLHOHnBSÿSJCHLkÿDÿoKKSÿBFBLIpÿ
5®ÿÿ̄¯ÿ°2±ÿ²³µ́ÿÿ¶·ÿ¹º»¼½º¼»¾ÿ¿ÀÁ½ÀÿÁ¹ÿÂÃÿ
ºÀ¾ÿ¹·Ä¾ÿÅ·»½¾ÆÿÂÇÿÅ»ÂÅ¾»ºÈÿ·¹ÿºÀ¾ÿÅ»ÁÃ½ÁÅ·Æÿ¹º»¼½É
qÿsEBÿKjÿIABÿDNNBEEKCPÿEICJNIJCBÿOJEIÿ
º¼»¾ÿºÂÿÊ¾ÿÁÃ¹¼»¾Ëÿ·ÃËÿºÀ¾ÿ¼¹¾ÿÂÇÿ¿ÀÁ½ÀÿÁ¹ÿÁÃ½ÁË¾Ãº·Æÿ
QBÿCBEICHNIBSÿIKÿWDCtHLkÿKjÿWBCEKLDGÿ
ºÂÿºÀ¾ÿ¼¹¾ÿÂÇÿºÀ¾ÿÅ»ÁÃ½ÁÅ·Æÿ¹º»¼½º¼»¾ÌÍ
FBAHNGBEÿKCÿGHOHIBSÿEIKCDkBÿuEIKCDkBÿIADIÿ
HEÿHLNHSBLIDGÿIKÿIABÿWCHODCPÿJEBÿKjÿIABÿ
WCHLNHWDGÿEICJNIJCBvTÿmKCÿHLEIDLNBUÿIABÿ
EIKCDkBÿHLÿIABÿDNNBEEKCPÿEICJNIJCBÿEAKJGSÿQBÿGHOHIBSÿIKÿHIBOEÿEJNAÿDEÿGDMLÿDLSÿkDCSBLÿBRJHWOBLIUÿ
ELKMÿIHCBEUÿDLSÿKIABCÿGKMwSDODkBÿHIBOEÿIADIÿNDLLKIÿQBÿNKLFBLHBLIGPÿEIKCBSÿHLÿIABÿWCHLNHWDGÿ
EICJNIJCBT
qÿ$ABÿDNNBEEKCPÿEICJNIJCBÿOJEIÿQBÿSBEHkLBSÿMHIAÿDLÿJLxLHEABSÿHLIBCHKCÿDLSÿNKLEICJNIBSÿMHIAÿoKKSÿ
SDODkBwCBEHEIDLIÿODIBCHDGEÿDEÿSBENCHQBSÿHLÿm"yz{Eÿ'm%|ÿ$BNALHNDGÿlJGGBIHLÿ}Uÿ~ÿ ÿ
ÿ ÿu}vT
qÿ$ABÿDNNBEEKCPÿEICJNIJCBÿOJEIÿQBÿDSBRJDIBGPÿDLNAKCBSÿIKÿWCBFBLIÿoKIDIHKLUÿNKGGDWEBUÿKCÿGDIBCDGÿ
OKFBOBLIT
qÿ$ABÿDNNBEEKCPÿEICJNIJCBÿOJEIÿADFBÿDSBRJDIBÿoKKSÿKWBLHLkEÿDEÿSBENCHQBSÿHLÿm"yz{Eÿ'm%|ÿ$BNALHNDGÿ
lJGGBIHLÿUÿÿÿ~ÿÿÿÿÿÿÿÿÿÿÿ~ÿ
ÿ¡ÿu}vT
qÿzLPÿOBNADLHNDGÿDLSÿJIHGHIPÿBRJHWOBLIÿHLÿIABÿDNNBEEKCPÿEICJNIJCBÿOJEIÿQBÿBGBFDIBSÿIKÿKCÿDQKFBÿIABÿ
lm"ÿKCÿOJEIÿQBÿoKKSWCKKjBST
qÿ$ABÿDNNBEEKCPÿEICJNIJCBÿOJEIÿNKOWGPÿMHIAÿoKKSMDPÿBLNCKDNAOBLIÿCBkJGDIHKLEÿHLÿIABÿoKKSWGDHLÿ
ODLDkBOBLIÿKCSHLDLNBTÿ
00ÿ
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&SÿNÿLBPNLÿTBVDAHYDHEÿADPDQVDIÿNÿVNAQNHPDÿADRKDIEÿEBÿPBHIEAKPEÿNÿUKQLMQHTÿUDLBGÿEJDÿdZ#^ÿQEÿYKIEÿHBEQSFÿEJDÿ
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THUNDERHEAD

DESIGN.BUILD.DEVELOP

10.23.18
Kenneth Cook & Floodplain BZA
Miami County Planning Dept
201 S. Pearl St/ Ste 201
Paola Ks, 66071
913.294.9553

NARRATIVE

Re: Floodplain Variance, Nolan Property Shed addition in floodplain – WSN LMI-0077
25910 Spring Valley Road Louisburg Kansas, 66053
Dear Kenneth Cook & Floodplain BZA,

Ron and Phyllis have both lived here for almost 50 years. Ron recently celebrated his 80th birthday here with friends.
They have raised cattle, rode horses, baled hay, hunted, trimmed lots of trees, painted inspired landscapes and practiced
quiet conservation here. They feel that they are connected to the land and care about the creek, pasture and trees more
than most people. Everything they have done has been in an effort to improve the land, the place and the ecosystem.
Several years ago the Nolan’s hired a contractor to build a shed next to their two existing barns. The intent was to cover
their larger tractor and its implements. This was to keep them out of the weather and secure them from passersby. Their
house is up the treed river bluff and out of site of the barns. A new pumpkin patch down the road has brought lots of
recent activity. While the Nolan’s are not complaining about their neighbors, with the uptick in traffic on Spring Valley
Road more than one uninvited onlooker has been caught around their unattended equipment.
The Nolans received a referral from a neighbor and a local business and hired whom they thought to be a reputable
contractor. The building went up quickly and looked professionally done. The all steel frame standalone structure was
built next to the other buildings. It was built at grade with a gravel floor and had a pass thru garage door from front to
back. They were very happy with the building. It was the same color, pleasing to the eye, and really the only place on the
property that made sense to put it. Anywhere else was up a steep grade away from the pasture or lower on the property.
The new shed was not wired for electricity or lights, and the shed was rarely intended to be used after dark. However,
when the Nolan’s hired an electrician to install some security lighting, they found out that they were unable to obtain a
permit to upgrade the electrical service. The shed, as it turns out, was built without a permit, and is nonconforming. The
Nolans were disappointed with the contractor they had hired, but enough time had elapsed, they didn’t feel like they
could do much. After some head scratching, they hired Bird Engineering, who directed them to cut holes in the building.
The Nolans followed Bird’s direction, but this did not seem to satisfy the county. They ended up at a standstill, not
understanding how to reconcile or move forward, still unable to get a permit.
Recently, the Nolan’s have purchased and paid for another five acres at the north entrance of their driveway. The Nolans
added fencing to keep cars and people out. The county is not allowing them to record the new property as theirs until
they resolve this building compliance issue.
The Nolans unfortunately identified that the old engineer wasn’t going to be able to help them much further. They
engaged a new team, including an Architect, a Civil Engineer, Surveyor and a Structural Engineer to compile information
to meet the State Criteria. The Chief Engineer, Division of Water Resources for the State of Kansas, coordinated seven
other agencies and granted approval of the shed in place and associated remediation proposed for the project. We are
including the application and submittals with this packet.
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Now that they have gotten the approval from the Division of Water Resources as directed by Miami County Planning
Staff, we have attached a signed variance application by Ronald & Phyllis Nolan.
Please consider the special circumstances of this site. Please consider the misfortune caused to the Nolans by others
(specifically the contractor not securing a permit, which would have forestalled all of this by no fault of the Nolans
themselves). Please consider the hardship already caused including a significant financial burden to meet the
engineering and remediation standards approved by the state and please consider the Nolans who have lived here so
long taking care of this property as residents in Miami County.
Earnestly-

Dale Staten - Architect

THUNDERhead
PO BOX 24223
OP KS 66283
913.205.3894
dale@dalestaten.com
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10.23.18
Kenneth Cook & Floodplain BZA
Miami County Planning Dept
201 S. Pearl St/ Ste 201
Paola Ks, 66071
913.294.9553

FINDINGS

Re: Floodplain Variance, Nolan Property Shed addition in floodplain – WSN LMI-0077
25910 Spring Valley Road, Louisburg, Kansas, 66053

Dear Kenneth Cook & Floodplain BZA,
Please see the following findings in favor of our application for a Variance allowing a 22x60 agricultural shed. Our
findings are in compliance with Article 12 Floodplain Overlay District (F-P), which was adopted by Miami County in 2014
from the Chief Engineer, Division of Water Resources for the State of Kansas. The published criteria for granting a
variance in the floodplain are listed in section 12-7.04. We believe section 12 -7.06 Conditions For Approving
Variances For Agricultrural Structures applies.
The existing two barns pre-date compliance. The new building is a standalone self-supporting, non-communicating
space. The buildings are separated by a non-rated demising wall since the uses are complimentary under IBC Table
302.3.2. We have attached an exhibit labeled Shed Desig (designation). More simply put, we are only looking at the new
shed as an Ag building since the old barns are grandfathered.

Therefore: 12-7.06
#1) criteria met
Since it is not a farm house, and
Since it is in a broad flood plain (80 to 200 acres), and
Since no other location exist on the property, and
Since access to the top of the property is extremely steep (See exhibit Map Contours), and
Since the only access to the top of the property has a hair pin curve that large machinery like a hay rake can’t maneuver
All the answers are in the affirmative
#2 criteria met
We are in Zone AE on community FIRM (map provided by Miami County). It is my understanding from our phone
conversation, (with Kenneth at Miami County) who spoke to the state regulating agencies and clarified that the AE
floodplain overlay was intended as one of the 15 A floodplain overlays when Article 12 was adopted in its draft form by
the Chief Engineer.
#3 criteria met
The shed is built with flood resistant materials of steel and concrete…, see structural engineers letter dated 8.13.18
#4 criteria met
The shed is adequately anchored…, see structural engineer’s letter dated 8.13.18
#5 criteria met
Mech equip located above base flood elev…, see architects letter dated 8.14.18
#6 criteria met
NIFP…openings permit the automatic entry and exit of flood waters…., see structural engineer’s letter dated 8.13.18
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#7 criteria met
…if any increase in flood levels would result…, see civil engineers letter dated 8.10.18…therefore, performing the civil
engineer’s remediation strategy of digging a ballast channel parallel to the barns and shed, the civil engineer certifies
there will be no rise in flood levels.
#8 criteria met
Major equipment, machinery, or other contents protected…,
The tractor has large wheels and sits well above the 100 year flood mark
The other implements, like the pull behind mower and tree shearer, are not susceptible to wet service
#9 criteria met
No disaster relief for building…Owner understands a letter will be issued from the county
#10 criteria met
Potential increase in premium rates…Potential risk to property and life…Acknowledged rates and risk
#11 criteria met (contingent on Miami County review)
Wet-flood proofing construction techniques reviewed by Miami Co and registered professional engineer…,
See structural engineer’s letter dated 8.13.18 and civil engineer’s letter dated 8.10.18
And architect’s letter dated 8.14.18

Furhtermore: 12-07.05
#1 criteria met
Lot is greater than half acre and meets … increased technical justification.
#2 criteria met
Not relevant … not a structure of historical relevance or on the National Register of Historical Places
#3 criteria met
No significant increase in flood discharge would result… see civil engineer’s letter dated 8.10.18
#4 criteria met
Variance is the minimum necessary to afford relief.
Since the shed is already constructed, and
Since it confined to adjacent footprint of the existing barns, and
Since at the highest point adjacent to the road, access and services, and
Since the flow of flood water is perpendicular to the thread of creek, and
Since a channel has been proposed to offset the ballast of the entirety of the shed and barns
All the answers are in the affirmative
#5 criteria met
Potential increase in premium rates…Potential risk to property and life…Acknowledged rates and risk

Furthermore: 12-07-04
#1 criteria met
Because the design team was not involved in the original construction of the building, additional measures are being
taken to reinforce the building to specifically resist flood damage in an effort to reduce danger to life and property. The
nature of the building, its use and occupancy as a seasonal Agricultural building is inherently lower risk.
#2 criteria met
NIFP…opening permit the automatic entry and exit of flood waters…., see structural engineer’s letter dated 8.13.18
These opening have screens installed over the opening to assist in contain the contents of the building and are currently
best industry practices. A number of the larger, heavier pieces of equipment like tractors and implements are unlikely to
move under any flow conditions.
#3 criteria met
The large machinery sits high on wheels, the lower implements operate in wet service, shovels/hand tools fence
post/panels are not a concern in flooding. Occasionally, small amounts of hay or grass seed on trailers, but for short
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#4 criteria met
Miami County is a rural agricultural community and securing and protecting agricultural equipment from weather,
vandalism and theft is important. The placement and configuration of this shed accomplishes those goals and contributes
as such.
#5 criteria met
Not relavant… this is not a waterfront location.
#6 criteria met
No other location (or better location) exist in the pasture for the shed that is not in the floodplain. The bluff/bench is 56ft in
elevation higher. The bluff is composed of large cleaved, angular and weathered limestone. The only access to the top of
the bluff has a hair pin curve that large machinery can’t maneuver. The driveway is 1,880 ft long just to the house not
even to the top. Cutting a new access thru rock would be an untenable $120,000 to $200,000 hardship, including
dynamite and tremendous excavation efforts. Furthermore, a roundtrip from the back of the pasture to the top of the
bench would make a mile round trip! Image loosing a pin in an implement that far away on a daily basis. No reasonable
access exist and common sense should prevail here.
#7 criteria met
The existing area is pasture and the shed is compatible. We do not foresee any other development in the floodplain that
is not agricultural and thus, this use is compatible to the future use and development of the area.
#8 criteria met
The overall proposal meets the requirements of the comprehensive plan and floodplain management plan by:
1) Maintaining the public’s safety thru remediation efforts proposed by the civil engineer, structural engineer
and architect using the best industry practices. This includes cutting a ballast channel as proposed by the
civil engineer. Thus creating a greater volume than the new shed so the floodplain will not rise in elevation.
2) Timber and pasture management in a floodplain that is a compatible use. We are providing flood protection
by letting water in and out of the building above the prescribed rate. This is not a public building and this use
is not vulnerable if flooded to the general public. The building is also made of flood resistant materials so it is
less likely suffer damage from being wet. This promotes the public general welfare of citizens and minimizes
any general losses.
3) Protecting individuals from buying the improvement in the future with the intention of changing its use without
knowledge of the consequence in the floodplain. The planning staff has proposed a letter of understanding
will be filed at the record of deeds along with title work alerting future buyers of the agricultural restriction of
the 22x60 shed. The shed is in an Agricultural zoning and this is in keeping with the intent of the use.
#9 criteria met
A new bridge to the south will facilitate entry into the area and the private drive to the west provides further paved egress
away from the site. Disaster vehicles could approach from either direction. The area is fenced and has a fire department
lock box at the street. Access via safety and ordinary vehicles is in the safest location. The location is out in the open,
adjacent to paved travel, clearly marked. It is unlikely this structure would be a priority location to check or visit. It is also
adjacent to existing structures and would not cause the need for additional services. Ordinary, daily traffic already exist to
the location because of the other two barns. Therefore, no additional public or private infrastructure to the shed is
required at its current site.
#10 criteria met
This area is not in the main channel and is in a fringe area of the flood plain. Max water height expected would be 3ft at
100yr levels. Though unlikely flowing at 3ft the area would be more backwater than current flow. Combined or stustained
rain events over days or weeks would be necessary to contribute to this type of event. This would give predictability to
removal and staging of larger equipment. It would also prevent loss of life in this type of event. Lower levels at 4 to 16”
might experience low level currents. Single day or multi day rain events could contribute to this type of event. This would
give 6 to 12 hours of predictability. Very little upstream sedimentation is expected at the site. Historical debris have
include green pumpkins and floating cornstalks. Stone post and pipe fencing surrounding the property can contribute to
barriers against larger floating debris like downed limbs and livestock. All events in this location have some predictability
in the essence of time. Paired with common sense, the time needed to evacuate the site allows for low risk to life.
#11 criteria met
There is no expected cost to repair public utilities or systems associated with the shed. The new building doesn’t add to
infrastructure needs. The existing power was already overhead and will remain the same. The shed has a gravel floor
and, if flooded, the water will just recede out the NIFP openings and the owners can wash the mud off the wheels of the
tractors and the brush hog. Because the other two barns already exist there is no new infrastructure besides the shed
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Please let us know if you need clarification on any of the findings. We have attached the application to the State along
with a couple of supplemental exhibits just for the county.
The Chief Engineer, Division of Water Resources for the State of Kansas who wrote the draft criteria adopted by
Miami County, granted approval on September 18, 2018. We hope the BZA agrees and concurs with his findings.

Thank you for your time and consideration,

Dale Staten - Architect

THUNDERhead
PO BOX 24223
OP KS 66283
913.205.3894
dale@dalestaten.com
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Re: Floodplain Variance, Nolan Property Shed addition in floodplain – WSN LMI-0077
25910 Spring Valley Road Louisburg Kansas, 66053
Dear Kenneth Cook & Floodplain BZA,
Please see the following exhibits in favor of our application for a Variance allowing a 22x60 agricultural shed:
1) Notarized approval by Chief Engineer, Division of Water Resources for the State of Kansas signed by David W
Barfield PE, dated Sept 18, 2018.
2) Letter from Kansas Secretary of Agriculture granting approval of the project signed September 18, 2018 by
Janelle Phillip PE.
3) Correspondence from Kansas Corportation Commission on behalf of the Department of the Environmental
Protection and Remediation Agency from Kathy Haynes indicating no environmental concerns with the project
dated August 2018.
4) Correspondence from Kansas Dept. of Wildlife, Parks and Tourism, Terrestrial ecologist Zach Eddy indicating no
significant impacts to crucial wildlife habitats; therefore no special mitigation measures recommended, dated
Sept 14, 2018.
5) Letter from Kansas Historical Society waiving review of the permit.
6) Coordinated response mailing from the Kansas Forest Service.
7) Site Plans (with 2ft contours)
8) Shed Desig. (short for designation in the code review of the footprint for occupancy separation)
9) Architects letter to Dept. of Agriculture dated August 14, 2018 coordinating team for remediation proposals to
request permit.
10) Civil Engineers letter describing remediation to achieve no rise certification dated Aug 10, 2018.
11) Structural Engineers letter describing venting remediation and flood proofing as well as meeting other code
minimums that may or may not have been met at the time of construction but could not be verified.
12) Context map exhibits
13) Shed vent exhibits
14) Survey exhibits – without inserts
15) Survey exhibits – x1.2 with inserts of site and civil survey
16) Civil survey – showing immediate elevation to shed and relatively no change in topography
17) Image exhibit – existing elevations (with partial flood vents)
18) Image exhibit – proposed additional flood vents
19) 16 pages of premanufactured building plans from Monarch Buildings
20) Application for Floodplain Variance
Thoroughly yours,
Dale Staten - Architect

THUNDERhead
PO BOX 24223
OP KS 66283
913.205.3894
dale@dalestaten.com
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EXERT:

EXERT:

TABLE 302.3.2
REQUIRED SEPARATION OF OCCUPANCIES (HOURS)

Agricultural buildings
Aircraft hangars, accessory to one or two-family residence (see Section 412.5)
Barns
Carports
Fences more than 6 feet (1829mm) in height
Grain silos, accessory or a residential occupancy
Greenhouses
Livestock shelters
Private garages
Retaining walls
Sheds
Stables
Tanks
Towers

2003 INTERNATIONAL BUILDING CODE

2012 INTERNATIONAL BUILDING CODE

UTILITY AND MISCELLANEOUS GROUP U. SECTION 312.1 General.
Buildings and structures of an accessory character and miscellaneous structures not classified in any specific occupancy shall be
constructed, equipped and maintained to conform to requirements of this code commensurate with fire and life hazard incidental
to their occupancy. Group U shall include, but not be limited to, the following:

COMMUNICATING
SPACE

NON-COMMUNICATING
SPACE

COMMUNICATING
SPACE

SLIDING DOOR

GARAGE DOOR

(NEW AGRICULTURAL USE)

CURRENT SHED
ADDITION

0 hr DEMISING WALL

GRAVEL
FLOOR

CONCRETE
FLOOR

CONCRETE
FLOOR

BUILDING CONTEXT NTS

(EXISTING ACCESSORY USE)

EXISTING
BARN SOUTH

(EXISTING ACCESSORY USE)

EXISTING
BARN NORTH

DOOR

N

NOLAN SHED

THUNDERHEAD

GARAGE DOOR
GARAGE DOOR
DOOR
GARAGE DOOR
GARAGE DOOR
DOOR

RONALD NOLAN
25910 SPRING VALLEY RD.
LOUISBERG, KS 66053

GMW3

A2.0

DESIGN.BUILD.DEVELOP

10/26/2018

SHED DESIG.
PO BOX 24223
O.P. KS 66058
913.205.3894
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APPENDIX E:
NFIP REGULATIONS
This Appendix contains the text of the Code of Federal Regulations (CFR) for the National Flood Insurance
Program: 44 CFR Parts 59, 60, 65, and 70.
TITLE 44--EMERGENCY MANAGEMENT
AND ASSISTANCE
CHAPTER I--FEDERAL EMERGENCY
MANAGEMENT AGENCY, DEPARTMENT
OF HOMELAND SECURITY
PART 59--GENERAL PROVISIONS – Table of
Contents
Subpart A-General
Sec.
59.1 Definitions.
59.2 Description of program.
59.3 Emergency program.
59.4 References.
Subpart B-Eligibility Requirements
Sec.
59.21 Purpose of subpart.
59.22 Prerequisites for the sale of flood insurance.
59.23 Priorities for the sale of flood insurance under
the regular program.
59.24 Suspension of community eligibility.
Authority: 42 U.S.C. 4001 et seq.; Reorganization
Plan No. 3 of 1978, 43 FR 41943, 3 CFR, 1978
Comp., p. 329; E.O. 12127 of Mar. 31, 1979, 44 FR
19367, 3 CFR, 1979 Comp., p. 376.
Subpart A--General
§ 59.1 Definitions.
As used in this subchapter—
“Act” means the statutes authorizing the National
Flood Insurance Program that are incorporated in 42
U.S.C. 4001-4128.
“Actuarial rates”--see “risk premium rates”.

NFIP Regulations

“Administrator” means the Federal Insurance
Administrator.
“Agency”
means
the
Federal
Emergency
Management Agency, Washington DC.
“Alluvial fan flooding” means flooding occurring on
the surface of an alluvial fan or similar landform
which originates at the apex and is characterized by
high-velocity flows; active processes of erosion,
sediment
transport,
and
deposition;
and,
unpredictable flow paths. “Apex” means a point on
an alluvial fan or similar landform below which the
flow path of the major stream that formed the fan
becomes unpredictable and alluvial fan flooding can
occur.
“Applicant” means a community which indicates a
desire to participate in the Program.
“Appurtenant structure” means a structure which is
on the same parcel of property as the principal
structure to be insured and the use of which is
incidental to the use of the principal structure.
“Area of future-conditions flood hazard” means the
land area that would be inundated by the 1percentannual-chance (100-year) flood based on futureconditions hydrology.
“Area of shallow flooding” means a designated AO,
AH, AR/AO, AR/AH, or VO zone on a community's
Flood Insurance Rate Map (FIRM) with a 1 percent
or greater annual chance of flooding to an average
depth of 1 to 3 feet where a clearly defined channel
does not exist, where the path of flooding is
unpredictable, and where velocity flow may be
evident. Such flooding is characterized by ponding or
sheet flow.
“Area of special flood-related erosion hazard” is the
land within a community which is most likely to be
subject to severe flood-related erosion losses. The
area may be designated as Zone E on the Flood
Hazard Boundary Map (FHBM). After the detailed
evaluation of the special flood-related erosion hazard
area in preparation for publication of the FIRM, Zone
E may be further refined.
E-1

BZA June 17, 2020 Hearing - 000166

“Area of special flood hazard” is the land in the flood
plain within a community subject to a 1 percent or
greater chance of flooding in any given year. The
area may be designated as Zone A on the FHBM.
After detailed ratemaking has been completed in
preparation for publication of the flood insurance rate
map, Zone A usually is refined into Zones A, AO,
AH, A1-30, AE, A99, AR, AR/A1-30, AR/AE,
AR/AO, AR/AH, AR/A, VO, or V1-30, VE, or V.
For purposes of these regulations, the term ``special
flood hazard area'' is synonymous in meaning with
the phrase ``area of special flood hazard''.
“Area of special mudslide (i.e., mudflow) hazard” is
the land within a community most likely to be subject
to severe mudslides (i.e., mudflows). The area may
be designated as Zone M on the FHBM. After the
detailed evaluation of the special mudslide (i.e.,
mudflow) hazard area in preparation for publication
of the FIRM, Zone M may be further refined.
“Base flood” means the flood having a one percent
chance of being equalled or exceeded in any given
year.
“Basement”' means any area of the building having
its floor subgrade (below ground level) on all sides.
“Breakaway wall” means a wall that is not part of the
structural support of the building and is intended
through its design and construction to collapse under
specific lateral loading forces, without causing
damage to the elevated portion of the building or
supporting foundation system.
“Building” - see structure.
“Chargeable rates” mean the rates established by the
Administrator pursuant to section 1308 of the Act for
first layer limits of flood insurance on existing
structures.
“Chief Executive Officer of the community (CEO)”
means the official of the community who is charged
with the authority to implement and administer laws,
ordinances and regulations for that community.
“Coastal high hazard area” means an area of special
flood hazard extending from offshore to the inland
limit of a primary frontal dune along an open coast
and any other area subject to high velocity wave
action from storms or seismic sources.
“Community” means any State or area or political
subdivision thereof, or any Indian tribe or authorized
tribal organization, or Alaska

NFIP Regulations

Native village or authorized native organization,
which has authority to adopt and enforce flood plain
management regulations for the areas within its
jurisdiction.
“Contents coverage” is the insurance on personal
property within an enclosed structure, including the
cost of debris removal, and the reasonable cost of
removal of contents to minimize damage. Personal
property may be household goods usual or incidental
to residential occupancy, or merchandise, furniture,
fixtures, machinery, equipment and supplies usual to
other than residential occupancies.
“Criteria” means the comprehensive criteria for land
management and use for flood-prone areas developed
under 42 U.S.C. 4102 for the purposes set forth in
part 60 of this subchapter.
“Critical feature” means an integral and readily
identifiable part of a flood protection system, without
which the flood protection provided by the entire
system would be compromised.
“Curvilinear Line” means the border on either a
FHBM or FIRM that delineates the special flood,
mudslide (i.e., mudflow) and/or flood-related erosion
hazard areas and consists of a curved or contour line
that follows the topography.
“Deductible” means the fixed amount or percentage
of any loss covered by insurance which is borne by
the insured prior to the insurer's liability.
“Developed area” means an area of a community that
is:
(a) A primarily urbanized, built-up area that is a
minimum of 20 contiguous acres, has basic urban
infrastructure,
including
roads,
utilities,
communications, and public facilities, to sustain
industrial, residential, and commercial activities,
and
(1) Within which 75 percent or more of the parcels,
tracts, or lots contain commercial, industrial, or
residential structures or uses; or
(2) Is a single parcel, tract, or lot in which 75 percent
of the area contains existing commercial or industrial
structures or uses; or
(3) Is a subdivision developed at a density of at least
two residential structures per acre within which 75
percent or more of the lots contain existing residential
structures at the time the designation is adopted.
(b) Undeveloped parcels, tracts, or lots, the
combination of which is less than 20 acres and
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contiguous on at least 3 sides to areas meeting the
criteria of paragraph (a) at the time the designation is
adopted.
(c) A subdivision that is a minimum of 20 contiguous
acres that has obtained all necessary government
approvals, provided that the actual “start of
construction'' of structures has occurred on at least 10
percent of the lots or remaining lots of a subdivision
or 10 percent of the maximum building coverage or
remaining building coverage allowed for a single lot
subdivision at the time the designation is adopted and
construction of structures is underway. Residential
subdivisions must meet the density criteria in
paragraph (a)(3).
“Development” means any man-made change to
improved or unimproved real estate, including but not
limited to buildings or other structures, mining,
dredging, filling, grading, paving, excavation or
drilling operations or storage of equipment or
materials..
“Director” means the Director of the Federal
Emergency Management Agency.
“Eligible community or participating community”
means a community for which the Administrator has
authorized the sale of flood insurance under the
National Flood Insurance Program.
“Elevated building” means, for insurance purposes, a
nonbasement building which has its lowest elevated
floor raised above ground level by foundation walls,
shear walls, posts, piers, pilings, or columns.
“Emergency Flood Insurance Program or emergency
program” means the Program as implemented on an
emergency basis in accordance with section 1336 of
the Act. It is intended as a program to provide a first
layer amount of insurance on all insurable structures
before the effective date of the initial FIRM.
“Erosion” means the process of the gradual wearing
away of land masses. This peril is not per se covered
under the Program.
“Exception” means a waiver from the provisions of
part 60 of this subchapter directed to a community
which relieves it from the requirements of a rule,
regulation, order or other determination made or
issued
pursuant
to
the
Act.
“Existing construction” means for the purposes of
determining rates, structures for which the “start of
construction” commenced before the effective date of
the FIRM or before January 1, 1975, for FIRMs
effective before that date.
“Existing construction”' may also be referred to as
“existing structures.”
NFIP Regulations

“Existing
manufactured
home
park
or
subdivision” means a manufactured home park or
subdivision for which the construction of facilities for
servicing the lots on which the manufactured homes
are to be affixed (including, at a minimum, the
installation of utilities, the construction of streets, and
either final site grading or the pouring of concrete
pads) is completed before the effective date of the
floodplain management regulations adopted by a
community.
“Existing structures” - see existing construction.
“Expansion to an existing manufactured home park
or subdivision” means the preparation of additional
sites by the construction of facilities for servicing the
lots on which the manufacturing homes are to be
affixed (including the installation of utilities, the
construction of streets, and either final site grading or
the pouring of concrete pads).
“Federal agency” means any department, agency,
corporation, or other entity or instrumentality of the
executive branch of the Federal Government, and
includes the Federal National Mortgage Association
and the Federal Home Loan Mortgage Corporation.
“Federal instrumentality responsible for the
supervision, approval, regulation, or insuring of
banks, savings and loan associations, or similar
institutions” means the Board of Governors of the
Federal Reserve System, the Federal Deposit
Insurance Corporation, the Comptroller of the
Currency, the Federal Home Loan Bank Board, the
Federal Savings and Loan Insurance Corporation, and
the National Credit Union Administration.
“Financial assistance” means any form of loan, grant,
guaranty, insurance, payment, rebate, subsidy,
disaster assistance loan or grant, or any other form of
direct or indirect Federal assistance, other than
general or special revenue sharing or formula grants
made to States.
“Financial assistance for acquisition or construction
purposes” means any form of financial assistance
which is intended in whole or in part for the
acquisition, construction, reconstruction, repair, or
improvement of any publicly or privately owned
building or mobile home, and for any machinery,
equipment, fixtures, and furnishings contained or to
be contained therein, and shall include the purchase
or subsidization of mortgages or mortgage loans but
shall exclude assistance pursuant to the Disaster
Relief Act of 1974 other than assistance under such
Act in connection with a flood. It includes only
financial assistance insurable under the Standard
Flood Insurance Policy.
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“First-layer coverage” is the maximum amount of
structural and contents insurance coverage available
under the Emergency Program.
“Flood” or “Flooding” means:
(a) A general and temporary condition of partial or
complete inundation of normally dry land areas from:
(1) The overflow of inland or tidal waters.
(2) The unusual and rapid accumulation or runoff of
surface waters from any source.
(3) Mudslides (i.e., mudflows) which are proximately
caused by flooding as defined in paragraph (a)(2) of
this definition and are akin to a river of liquid and
flowing mud on the surfaces of normally dry land
areas, as when earth is carried by a current of water
and deposited along the path of the current.
(b) The collapse or subsidence of land along the
shore of a lake or other body of water as a result of
erosion or undermining caused by waves or currents
of water exceeding anticipated cyclical levels or
suddenly caused by an unusually high water level in a
natural body of water, accompanied by a severe
storm, or by an unanticipated force of nature, such as
flash flood or an abnormal tidal surge, or by some
similarly unusual and unforeseeable event which
results in flooding as defined in paragraph (a)(1) of
this definition.
“Flood
elevation
determination”
means
a
determination by the Administrator of the water
surface elevations of the base flood, that is, the flood
level that has a one percent or greater chance of
occurrence in any given year.
“Flood elevation study” means an examination,
evaluation and determination of flood hazards and, if
appropriate, corresponding water surface elevations,
or an examination, evaluation and determination of
mudslide (i.e., mudflow) and/or flood-related erosion
hazards.
“Flood Hazard Boundary Map (FHBM)” means an
official map of a community, issued by the
Administrator, where the boundaries of the
flood, mudslide (i.e., mudflow) related erosion areas
having special hazards have been designated as Zones
A, M, and/or E.
“Flood insurance” means the insurance coverage
provided under the Program.
“Flood Insurance Rate Map (FIRM)” means an
official map of a community, on which the
Administrator has delineated both the special hazard
areas and the risk premium zones applicable to the
community.
“Flood Insurance Study” - see flood elevation study.
“Flood plain or flood-prone area” means any land
NFIP Regulations

area susceptible to being inundated by water from
any source (see definition of “flooding'').
“Flood plain management” means the operation of an
overall program of corrective and preventive
measures for reducing flood damage, including but
not limited to emergency preparedness plans, flood
control works and flood plain management
regulations.
“Flood plain management regulations” means zoning
ordinances, subdivision regulations, building codes,
health regulations, special purpose ordinances (such
as a flood plain ordinance, grading ordinance and
erosion control ordinance) and other applications of
police power. The term describes such state or local
regulations, in any combination thereof, which
provide standards for the purpose of flood damage
prevention and reduction.
“Flood protection system” means those physical
structural works for which funds have been
authorized, appropriated, and expended and which
have been constructed specifically to modify flooding
in order to reduce the extent of the area within a
community subject to a “special flood hazard'” and
the extent of the depths of associated flooding. Such a
system typically includes hurricane tidal barriers,
dams, reservoirs, levees or dikes. These specialized
flood modifying works are those constructed in
conformance with sound engineering standards.
“Flood proofing” means any combination of
structural and non-structural additions, changes, or
adjustments to structures which reduce or eliminate
flood damage to real estate or improved real property,
water and sanitary facilities, structures and their
contents.
“Flood-related erosion” means the collapse or
subsidence of land along the shore of a lake or other
body of water as a result of undermining caused by
waves or currents of water exceeding anticipated
cyclical levels or suddenly caused by an unusually
high water level in a natural body of water,
accompanied by a severe storm, or by an
unanticipated force of nature, such as a flash flood or
an abnormal tidal surge, or by some similarly unusual
and unforeseeable event which results in flooding.
“Flood-related erosion area or flood-related erosion
prone area” means a land area adjoining the shore of
a lake or other body of water, which due to the
composition of the shoreline or bank and high water
levels or wind-driven currents, is likely to suffer
flood-related erosion damage.
“Flood-related erosion area management” means the
operation of an overall program of corrective and
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preventive measures for reducing flood-related
erosion damage, including but not limited to
emergency preparedness plans, flood-related erosion
control works, and flood plain management
regulations.
“Floodway” - see regulatory floodway.
“Floodway encroachment lines” mean the lines
marking the limits of floodways on Federal, State and
local flood plain maps.
“Freeboard” means a factor of safety usually
expressed in feet above a flood level for
purposes of flood plain management. “Freeboard'”
tends to compensate for the many unknown factors
that could contribute to flood heights greater than the
height calculated for a selected size flood and
floodway conditions, such as wave action, bridge
openings, and the hydrological effect of urbanization
of the watershed.
“Functionally dependent use” means a use which
cannot perform its intended purpose unless it is
located or carried out in close proximity to water. The
term includes only docking facilities, port facilities
that are necessary for the loading and unloading of
cargo or passengers, and ship building and ship repair
facilities, but does not include long-term storage or
related manufacturing facilities.
“Future-conditions flood hazard area, or futureconditions floodplain”--see Area of future-conditions
flood hazard.
“Future-conditions hydrology” means the flood
discharges associated with projected land-use
conditions based on a community's zoning maps
and/or comprehensive land-use plans and without
consideration of projected future construction of
flood detention structures or projected future
hydraulic modifications within a stream or other
waterway, such as bridge and culvert construction,
fill, and excavation.
“General Counsel” means the General Counsel of the
Federal Emergency Management Agency.
“Highest adjacent grade” means the highest natural
elevation of the ground surface prior to construction
next to the proposed walls of a structure.
“Historic Structure” means any structure that is:
(a) Listed individually in the National Register of
Historic Places (a listing maintained by the
Department of Interior) or preliminarily determined
by the Secretary of the Interior as meeting the
requirements for individual listing on the National
Register;
(b) Certified or preliminarily determined by the
Secretary of the Interior as contributing to the
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historical significance of a registered historic district
or a district preliminarily determined by the Secretary
to qualify as a registered historic district;
(c) Individually listed on a state inventory of historic
places in states with historic preservation programs
which have been approved by the Secretary of the
Interior; or
(d) Individually listed on a local inventory of historic
places in communities with historic preservation
programs that have been certified either:
(1) By an approved state program as determined by
the Secretary of the Interior or
(2) Directly by the Secretary of the Interior in states
without approved programs.
“Independent scientific body” means a non-Federal
technical or scientific organization involved in the
study of land use planning, flood plain management,
hydrology, geology, geography, or any other related
field of study concerned with flooding.
“Insurance adjustment organization” means any
organization or person engaged in the business of
adjusting loss claims arising under the Standard
Flood Insurance Policy.
“Insurance company or insurer” means any person or
organization authorized to engage in the insurance
business under the laws of any State.
“Levee” means a man-made structure, usually an
earthen embankment, designed and constructed in
accordance with sound engineering practices to
contain, control, or divert the flow of water so as to
provide
protection
from
temporary
flooding.
“Levee System” means a flood protection system
which consists of a levee, or levees, and associated
structures, such as closure and drainage devices,
which are constructed and operated in accordance
with sound engineering practices.
“Lowest Floor” means the lowest floor of the lowest
enclosed area (including basement). An unfinished or
flood resistant enclosure, usable solely for parking of
vehicles, building access or storage in an area other
than a basement area is not considered a building's
lowest floor; provided, that such enclosure is not built
so as to render the structure in violation of the
applicable non-elevation design requirements of Sec.
60.3.
“Mangrove stand” means an assemblage of mangrove
trees which are mostly low trees noted for a copious
development of interlacing adventitious roots above
the ground and which contain one or more of the
following species: Black mangrove (Avicennia
Nitida); red mangrove (Rhizophora Mangle); white
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mangrove
(Languncularia
Racemosa);
and
buttonwood (Conocarpus Erecta).
“Manufactured
home”
means
a
structure,
transportable in one or more sections, which is built
on a permanent chassis and is designed for use with
or without a permanent foundation when attached to
the required utilities. The term “manufactured home”'
does not include a “recreational vehicle”.
“Manufactured home park or subdivision'” means a
parcel (or contiguous parcels) of land divided into
two or more manufactured home lots for rent or sale.
“Map” means the Flood Hazard Boundary Map
(FHBM) or the Flood Insurance Rate Map (FIRM)
for a community issued by the Agency.
“Mean sea level” means, for purposes of the National
Flood Insurance Program, the National Geodetic
Vertical Datum (NGVD) of 1929 or other datum, to
which base flood elevations shown on a community's
Flood Insurance Rate Map are referenced.
“Mudslide “(i.e., mudflow) describes a condition
where there is a river, flow or inundation of liquid
mud down a hillside usually as a result of a dual
condition of loss of brush cover, and the subsequent
accumulation of water on the ground preceded by a
period of unusually heavy or sustained rain. A
mudslide (i.e., mudflow) may occur as a distinct
phenomenon while a landslide is in progress, and will
be recognized as such by the Administrator only if
the mudflow, and not the landslide, is the proximate
cause of damage that occurs.
“Mudslide (i.e., mudflow) area management” means
the operation of an overall program of corrective and
preventive measures for reducing mudslide (i.e.,
mudflow) damage, including but not limited to
emergency preparedness plans, mudslide control
works, and flood plain management regulations.
“Mudslide (i.e., mudflow) prone area” means an area
with land surfaces and slopes of unconsolidated
material where the history, geology and climate
indicate a potential for mudflow.
“New construction” means, for the purposes of
determining insurance rates, structures for which the
``start of construction'' commenced on or after the
effective date of an initial FIRM or after December
31, 1974, whichever is later, and includes any
subsequent improvements to such structures. For
floodplain management purposes, new construction
means structures for which the start of construction
commenced on or after the effective date of a
floodplain management regulation adopted by a
community
and
includes
any
subsequent
improvements to such structures.
NFIP Regulations

“New manufactured home park or subdivision”
means a manufactured home park or subdivision for
which the construction of facilities for servicing the
lots on which the manufactured homes are to be
affixed (including at a minimum, the installation of
utilities, the construction of streets, and either final
site grading or the pouring of concrete pads) is
completed on or after the effective date of floodplain
management regulations adopted by a community.
“100-year flood” - see base flood.
“Participating community”, also known as an eligible
community, means a community in which the
Administrator has authorized the sale of flood
insurance.
“Person” includes any individual or group of
individuals, corporation, partnership, association, or
any other entity, including State and local
governments and agencies.
“Policy” means the Standard Flood Insurance Policy.
“Premium” means the total premium payable by the
insured for the coverage or coverages provided under
the policy. The calculation of the premium may be
based upon either chargeable rates or risk premium
rates, or a combination of both.
“Primary frontal dune” means a continuous or nearly
continuous mound or ridge of sand with relatively
steep seaward and landward slopes immediately
landward and adjacent to the beach and subject to
erosion and overtopping from high tides and waves
during major coastal storms. The inland limit of the
primary frontal dune occurs at the point where there
is a distinct change from a relatively steep slope to a
relatively mild slope.
“Principally above ground” means that at least 51
percent of the actual cash value of the structure, less
land value, is above ground.
“Program” means the National Flood Insurance
Program authorized by 42 U.S.C. 4001 through 4128.
“Program deficiency” means a defect in a
community's flood plain management regulations or
administrative procedures that impairs effective
implementation of those flood plain management
regulations or of the standards in Sec. 60.3, 60.4,
60.5, or 60.6.
“Project cost” means the total financial cost of a flood
protection system (including design, land acquisition,
construction, fees, overhead, and profits), unless the
Federal Insurance Administrator determines a given
``cost'' not to be a part of such project cost.
“Recreational vehicle” means a vehicle which is:
(a) Built on a single chassis;
(b) 400 square feet or less when measured at the
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largest horizontal projection;
(c) Designed to be self-propelled or permanently
towable by a light duty truck; and
(d) Designed primarily not for use as a permanent
dwelling but as temporary living quarters for
recreational, camping, travel, or seasonal use.
“Reference feature” is the receding edge of a bluff or
eroding frontal dune, or if such a feature is not
present, the normal high-water line or the seaward
line of permanent vegetation if a high-water line
cannot be identified.
“Regular Program” means the Program authorized by
the Act under which risk premium rates are required
for the first half of available coverage (also known as
``first layer'' coverage) for all new construction and
substantial improvements started on or after the
effective date of the FIRM, or after December 31,
1974, for FIRM's effective on or before that date. All
buildings, the construction of which started before the
effective date of the FIRM, or before January 1,
1975, for FIRMs effective before that date, are
eligible for first layer coverage at either subsidized
rates or risk premium rates, whichever are lower.
Regardless of date of construction, risk premium
rates are always required for the second layer
coverage and such coverage is offered only after the
Administrator has completed a risk study for the
community.
“Regulatory floodway” means the channel of a river
or other watercourse and the adjacent land areas that
must be reserved in order to discharge the base flood
without cumulatively increasing the water surface
elevation more than a designated height.
“Remedy a violation” means to bring the structure or
other development into compliance with State or
local flood plain management regulations, or, if this
is not possible, to reduce the impacts of its
noncompliance. Ways that impacts may be reduced
include protecting the structure or other affected
development from flood damages, implementing the
enforcement provisions of the ordinance or otherwise
deterring future similar violations, or reducing
Federal financial exposure with regard to the
structure or other development.
“Risk premium rates” mean those rates established by
the Administrator pursuant to individual community
studies and investigations which are undertaken to
provide flood insurance in accordance with section
1307 of the Act and the accepted actuarial principles.
”Risk premium rates'' include provisions for
operating costs and allowances.
“Riverine” means relating to, formed by, or
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resembling a river (including tributaries), stream,
brook, etc.
“Sand
dunes”
mean
naturally
occurring
accumulations of sand in ridges or mounds landward
of the beach.
“Scientifically incorrect”. The methodology(ies)
and/or assumptions which have been utilized are
inappropriate for the physical processes being
evaluated or are otherwise erroneous.
“Second layer coverage” means an additional limit of
coverage equal to the amounts made available under
the Emergency Program, and made available under
the Regular Program.
“Servicing company” means a corporation,
partnership, association, or any other organized entity
which contracts with the Federal Insurance
Administration to service insurance policies under the
National Flood Insurance Program for a particular
area.
“Sheet flow area”- see area of shallow flooding.
“60-year setback” means a distance equal to 60 times
the average annual long term recession rate at a site,
measured from the reference feature.
“Special flood hazard area”-- see “area of special
flood hazard”'.
“Special hazard area” means an area having special
flood, mudslide (i.e., mudflow), or flood-related
erosion hazards, and shown on an FHBM or FIRM as
Zone A, AO, A1-30, AE, AR, AR/A1-30, AR/AE,
AR/AO, AR/AH, AR/A, A99, AH, VO, V1-30, VE,
V, M, or E.
“Standard Flood Insurance Policy” means the flood
insurance policy issued by the Federal Insurance
Administrator, or an insurer pursuant to an
arrangement with the Administrator pursuant to
Federal statutes and regulations.
“Start of Construction” (for other than new
construction or substantial improvements under the
Coastal Barrier Resources Act (Pub. L. 97348)),
includes substantial improvement, and means the date
the building permit was issued, provided the actual
start of construction, repair, reconstruction,
rehabilitation, addition
placement, or other
improvement was within 180 days of the permit
date. The actual start means either the first placement
of permanent construction of a structure on a site,
such as the pouring of slab or footings, the
installation of piles, the construction of columns, or
any work beyond the stage of excavation; or the
placement of a manufactured home on a foundation.
Permanent construction does not include land
preparation, such as clearing, grading and filling;
BZA June 17, 2020 Hearing - 000172

E-7

nor does it include the installation of streets and/or
walkways; nor does it include excavation for a
basement, footings, piers, or foundations or the
erection of temporary forms; nor does it include the
installation on the property of accessory buildings,
such as garages or sheds not occupied as dwelling
units or not part of the main structure. For a
substantial improvement, the actual start of
construction means the first alteration of any wall,
ceiling, floor, or other structural part of a building,
whether or not that alteration affects the external
dimensions of the building.
“State” means any State, the District of Columbia, the
territories and possessions of the United States, the
Commonwealth of Puerto Rico, and the Trust
Territory of the Pacific Islands.
State coordinating agency means the agency of the
state government, or other office designated by the
Governor of the state or by state statute at the request
of the Administrator to assist in the implementation
of the National Flood Insurance Program in that state.
“Storm cellar” means a space below grade used to
accommodate occupants of the structure and
emergency supplies as a means of temporary shelter
against severe tornado or similar wind storm activity.
“Structure” means, for floodplain management
purposes, a walled and roofed building, including a
gas or liquid storage tank, that is principally above
ground, as well as a manufactured home. Structure,
for insurance purposes, means:
(1) A building with two or more outside rigid walls
and a fully secured roof, that is affixed to a
permanent site;
(2) A manufactured home (``a manufactured home,''
also known as a mobile home, is a structure: built on
a permanent chassis, transported to its site in one or
more sections, and affixed to a permanent
foundation); or
(3) A travel trailer without wheels, built on a chassis
and affixed to a permanent foundation, that is
regulated under the community's
floodplain
management and building ordinances or laws.
For the latter purpose, `”structure” does not mean a
recreational vehicle or a park trailer or other similar
vehicle, except as described in paragraph (3) of this
definition, or a gas or liquid storage tank.
“Subsidized rates” mean the rates established by the
Administrator involving in the aggregate a
subsidization by the Federal Government.
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“Substantial damage” means damage of any origin
sustained by a structure whereby the cost of restoring
the structure to its before damaged condition would
equal or exceed 50 percent of the market value of the
structure before the damage occurred.
“Substantial
improvement”
means
any
reconstruction, rehabilitation, addition, or other
improvement of a structure, the cost of which equals
or exceeds 50 percent of the market value of the
structure before the “start of construction” of the
improvement. This term includes structures which
have incurred ``substantial damage'', regardless of the
actual repair work performed. The term does not,
however, include either:
(1) Any project for improvement of a structure to
correct existing violations of state or local health,
sanitary, or safety code specifications which have
been identified by the local code enforcement official
and which are the minimum necessary to assure safe
living conditions or
(2) Any alteration of a “historic structure”, provided
that the alteration will not preclude the structure's
continued designation as a “historic structure”.
“30-year setback” means a distance equal to 30 times
the average annual long term recession rate at a site,
measured from the reference feature.
“Technically incorrect”. The methodology(ies)
utilized has been erroneously applied due to
mathematical or measurement error, changed
physical conditions, or insufficient quantity or quality
of input data.
“V Zone” - see “coastal high hazard area.'”
“Variance” means a grant of relief by a community
from the terms of a flood plain management
regulation.
“Violation” means the failure of a structure or other
development to be fully compliant with the
community's flood plain management regulations. A
structure or other development without the elevation
certificate, other certifications, or other evidence of
compliance required in Sec. 60.3(b)(5), (c)(4),
(c)(10), (d)(3), (e)(2), (e)(4), or (e)(5) is presumed to
be in violation until such time as that documentation
is provided.
“Water surface elevation” means the height, in
relation to the National Geodetic Vertical Datum
(NGVD) of 1929, (or other datum, where
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specified) of floods of various magnitudes and
frequencies in the flood plains of coastal or riverine
areas.
“Zone of imminent collapse” means an area subject
to erosion adjacent to the shoreline of an ocean, bay,
or lake and within a distance equal to 10 feet plus 5
times the average annual long-term erosion rate for
the site, measured from the reference feature.
[41 FR 46968, Oct. 26, 1976]
Editorial Note: For Federal Register citations
affecting Sec. 59.1, see the List of CFR Sections
Affected, which appears in the Finding Aids section
of the printed volume and on GPO access.
§ 59.2 Description of program.
(a) The National Flood Insurance Act of 1968 was
enacted by title XIII of the Housing and Urban
Development Act of 1968 (Pub. L. 90448, August 1,
1968) to provide previously unavailable flood
insurance protection to property owners in floodprone areas. Mudslide (as defined in Sec. 59.1)
protection was added to the Program by the Housing
and Urban Development Act of 1969 (Pub. L. 91152, December 24, 1969). Flood-related erosion (as
defined in Sec. 59.1) protection was added to the
Program by the Flood Disaster Protection Act of
1973 (Pub. L. 93-234, December 31, 1973). The
Flood Disaster Protection Act of 1973 requires the
purchase of flood insurance on and after March 2,
1974, as a condition of receiving any form of Federal
or federally-related financial assistance for
acquisition or construction purposes with respect to
insurable buildings and mobile homes within an
identified special flood, mudslide (i.e., mudflow), or
flood-related erosion hazard area that is located
within any community participating in the Program.
The Act also requires that on and after July 1, 1975,
or one year after a community has been formally
notified by the Administrator of its identification as
community containing one or more special flood,
mudslide (i.e., mudflow), or flood-related erosion
hazard areas, no such Federal financial assistance,
shall be provided within such an area unless the
community in which the area is located is then
participating in the Program, subject to certain
exceptions. See FIA published Guidelines at Sec.
59.4(c).
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(b) To qualify for the sale of federally-subsidized
flood insurance a community must adopt and submit
to the Administrator as part of its application, flood
plain management regulations, satisfying at a
minimum the criteria set forth at part 60 of this
subchapter, designed to reduce or avoid future flood,
mudslide (i.e., mudflow) or flood-related erosion
damages. These regulations must include effective
enforcement provisions.
(c) Minimum requirements for adequate flood plain
management regulations are set forth in Sec. 60.3 for
flood-prone areas, in Sec. 60.4 for mudslide (i.e.,
mudflow) areas and in Sec. 60.5 for flood-related
erosion areas. Those applicable requirements and
standards are based on the amount of technical
information available to the community.
[41 FR 46968, Oct. 26, 1976, as amended at 43 FR
7140, Feb. 17, 1978. Redesignated at 44 FR 31177,
May 31, 1979, and amended at 48 FR 44552, Sept.
29, 1983; 49 FR 4751, Feb. 8, 1984]
§ 59.3 Emergency program.
The 1968 Act required a risk study to be undertaken
for each community before it could become eligible
for the sale of flood insurance. Since this requirement
resulted in a delay in providing insurance, the
Congress, in section 408 of the Housing and Urban
Development Act
of 1969 (Pub. L. 91-152,
December 24, 1969), established an Emergency
Flood Insurance Program as a new section 1336 of
the National Flood Insurance Act (42 U.S.C. 4056) to
permit the early sale of insurance in flood-prone
communities. The emergency program does not affect
the requirement that a community must adopt
adequate flood plain management regulations
pursuant to part 60 of this subchapter but permits
insurance to be sold before a study is conducted to
determine risk premium rates for the community. The
program still requires upon the effective date of a
FIRM the charging of risk premium rates for all new
construction and substantial improvements and for
higher limits of coverage for existing structures.
[43 FR 7140, Feb. 17, 1978. Redesignated at 44 FR
31177, May 31, 1979, and amended at 48 FR 44543,
Sept. 29, 1983]
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§ 59.4 References.
(a) The following are statutory references for the
National Flood Insurance Program, under which
these regulations are issued:
(1) National Flood Insurance Act of 1968 (title XIII
of the Housing and Urban Development Act of
1968), Pub. L. 90-448, approved August 1, 1968, 42
U.S.C. 4001 et seq.
(2) Housing and Urban Development Act of 1969
(Pub. L. 91-152, approved December 24, 1969).
(3) Flood Disaster Protection Act of 1973 (87 Stat.
980), Public Law 93-234, approved December 31,
1973.
(4) Section 816 of the Housing and Community
Development Act of 1974 (87 Stat. 975), Public Law
93-383, approved August 22, 1974.
(5) Public Law 5-128 (effective October 12, 1977).
(6) The above statutes are included in 42 U.S.C. 4001
et seq.
(b) The following are references relevant to the
National Flood Insurance Program:
(1) Executive Order 11988 (Floodplain Management,
dated May 24, 1977 (42 FR 26951, May 25, 1977)).
(2) The Flood Control Act of 1960 (Pub. L. 86645).
(3) Title II, section 314 of title III and section 406 of
title IV of the Disaster Relief Act of 1974 (Pub. L.
93-288).
(4) Coastal Zone Management Act (Pub. L. 92583),
as amended Public Law 94-370.
(5) Water Resources Planning Act (Pub. L. 8990), as
amended Public Law 94-112 (October 16, 1975).
(6) Title I, National Environmental Policy Act (Pub.
L. 91-190).
(7) Land and Water Conservation Fund Act (Pub.
L. 89-578), and subsequent amendments thereto.
(8) Water Resources Council, Principals and
Standards for Planning, Water and Related Land
Resources (38 FR 24778-24869, September 10,
1973).
(9) Executive Order 11593 (Protection and
Enchancement of the Cultural Environment), dated
May 13, 1971 (36 FR 8921, May 15, 1971).
(10) 89th Cong., 2nd Session, H.D. 465.
(11) Required land use element for comprehensive
planning assistance under section 701 of the
Housing Act of 1954, as amended by the Housing
and Community Development Act of 1974 (24 CFR
600.72).
(12) Executive Order 11990 (Protection of Wetlands,
dated May 24, 1977 (42 FR 26951, May 25, 1977)).
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(13) Water Resources Council (Guidance for
Floodplain Management) (42 FR 52590, September
30, 1977).
(14) Unified National Program for Floodplain
Management of the United States Water Resources
Council, July 1976.
(c) The following reference guidelines represent the
views of the Federal Insurance Administration with
respect to the mandatory purchase of flood insurance
under section 102 of the Flood Disaster Protection
Act of 1973: Mandatory Purchase of Flood Insurance
Guidelines (54 FR 29666-29695, July 13, 1989).
[41 FR 46968, Oct. 26, 1976, as amended at 43 FR
7140, Feb. 17, 1978. Redesignated at 44 FR 31177,
May 31, 1979, and amended at 57 FR 19540, May 7,
1992]
§ 59.2 Description of program.
(a) The National Flood Insurance Act of 1968 was
enacted by title XIII of the Housing and Urban
Development Act of 1968 (Pub. L. 90-448, August 1,
1968) to provide previously unavailable flood
insurance protection to property owners in floodprone areas. Mudslide (as defined in Sec. 59.1)
protection was added to the Program by the Housing
and Urban Development Act of 1969 (Pub. L. 91152, December 24, 1969). Flood-related erosion (as
defined in Sec. 59.1) protection was added to the
Program by the Flood Disaster Protection Act of
1973 (Pub. L. 93-234, December 31, 1973). The
Flood Disaster Protection Act of 1973 requires the
purchase of flood insurance on and after March 2,
1974, as a condition of receiving any form of Federal
or federally-related financial assistance for
acquisition or construction purposes with respect to
insurable buildings and mobile homes within an
identified special flood, mudslide (i.e., mudflow), or
flood-related erosion hazard area that is located
within any community participating in the Program.
The Act also requires that on and after July 1, 1975,
or one year after a community has been formally
notified by the Administrator of its identification as
community containing one or more special flood,
mudslide (i.e., mudflow), or flood-related erosion
hazard areas, no such Federal financial assistance,
shall be provided within such an area unless the
community in which the area is located is then
participating in the Program, subject to certain
exceptions. See FIA published Guidelines at Sec.
59.4(c).
(b) To qualify for the sale of federally-subsidized
flood insurance a community must adopt and submit
BZA June 17, 2020 Hearing - 000175
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to the Administrator as part of its application, flood
plain management regulations, satisfying at a
minimum the criteria set forth at part 60 of this
subchapter, designed to reduce or avoid future flood,
mudslide (i.e., mudflow) or flood-related erosion
damages. These regulations must include effective
enforcement provisions.
(c) Minimum requirements for adequate flood plain
management regulations are set forth in Sec. 60.3 for
flood-prone areas, in Sec. 60.4 for mudslide (i.e.,
mudflow) areas and in Sec. 60.5 for flood-related
erosion areas. Those applicable requirements and
standards are based on the amount of technical
information available to the community.
[41 FR 46968, Oct. 26, 1976, as amended at 43 FR
7140, Feb. 17, 1978. Redesignated at 44 FR 31177,
May 31, 1979, and amended at 48 FR 44552, Sept.
29, 1983; 49 FR 4751, Feb. 8, 1984]
§ 59.4 References.
(a) The following are statutory references for the
National Flood Insurance Program, under which
these regulations are issued:
(1) National Flood Insurance Act of 1968 (title XIII
of the Housing and Urban Development Act of
1968), Pub. L. 90-448, approved August 1, 1968, 42
U.S.C. 4001 et seq.
(2) Housing and Urban Development Act of
1969 (Pub. L. 91-152, approved December 24, 1969).
(3) Flood Disaster Protection Act of 1973 (87 Stat.
980), Public Law 93-234, approved December 31,
1973.
(4) Section 816 of the Housing and Community
Development Act of 1974 (87 Stat. 975), Public Law
93-383, approved August 22, 1974.
(5) Public Law 5-128 (effective October 12, 1977).
(6) The above statutes are included in 42 U.S.C. 4001
et seq.
(b) The following are references relevant to the
National Flood Insurance Program:
(1) Executive Order 11988 (Floodplain Management,
dated May 24, 1977 (42 FR 26951, May 25, 1977)).
(2) The Flood Control Act of 1960 (Pub. L. 86645).
(3) Title II, section 314 of title III and section 406 of
title IV of the Disaster Relief Act of 1974 (Pub. L.
93-288).
(4) Coastal Zone Management Act (Pub. L. 92583),
as amended Public Law 94-370.
(5) Water Resources Planning Act (Pub. L. 8990), as
amended Public Law 94-112 (October 16, 1975).
(6) Title I, National Environmental Policy Act (Pub.
L. 91-190).
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(7) Land and Water Conservation Fund Act (Pub. L.
89-578), and subsequent amendments thereto.
(8) Water Resources Council, Principals and
Standards for Planning, Water and Related Land
Resources (38 FR 24778-24869, September 10,
1973).
(9) Executive Order 11593 (Protection and
Enhancement of the Cultural Environment), dated
May 13, 1971 (36 FR 8921, May 15, 1971).
(10) 89th Cong., 2nd Session, H.D. 465.
(11) Required land use element for comprehensive
planning assistance under section 701 of the Housing
Act of 1954, as amended by the Housing and
Community Development Act of 1974 (24 CFR
600.72).
(12) Executive Order 11990 (Protection of Wetlands,
dated May 24, 1977 (42 FR 26951, May 25, 1977)).
(13) Water Resources Council (Guidance for
Floodplain Management) (42 FR 52590, September
30, 1977).
(14) Unified National Program for Floodplain
Management of the United States Water Resources
Council, July 1976.
(c) The following reference guidelines represent the
views of the Federal Insurance Administration with
respect to the mandatory purchase of flood insurance
under section 102 of the Flood Disaster Protection
Act of 1973: Mandatory Purchase of Flood Insurance
Guidelines (54 FR 29666-29695, July 13, 1989). [41
FR 46968, Oct. 26, 1976, as amended at 43 FR 7140,
Feb. 17, 1978. Redesignated at 44 FR 31177, May
31, 1979, and amended at 57 FR 19540, May 7,
1992]
Subpart B--Eligibility Requirements §
59.21 Purpose of subpart.
This subpart lists actions that must be taken by a
community to become eligible and to remain eligible
for the Program.
[41 FR 46968, Oct. 26, 1976. Redesignated at 44 FR
31177, May 31, 1979]
§ 59.22 Prerequisites for the sale of flood
insurance.
(a) To qualify for flood insurance availability a
community shall apply for the entire area within its
jurisdiction, and shall submit:
(1) Copies of legislative and executive actions
indicating a local need for flood insurance and an
explicit desire to participate in the National Flood
Insurance Program;
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(2) Citations to State and local statutes and
ordinances authorizing actions regulating land use
and copies of the local laws and regulations
cited;
(3) A copy of the flood plain management regulations
the community has adopted to meet the requirements
of Sec. 60.3, 60.4 and/or Sec. 60.5 of this subchapter.
This submission shall include copies of any zoning,
building, and subdivision regulations, health codes,
special purpose ordinances (such as a flood plain
ordinance, grading ordinance, or flood-related erosion
control ordinance), and any other corrective and
preventive measures enacted to reduce or prevent
flood, mudslide (i.e., mudflow) or flood-related
erosion damage;
(4) A list of the incorporated communities within the
applicant's boundaries;
(5) Estimates relating to the community as a whole
and to the flood, mudslide (i.e., mudflow) and floodrelated
erosion
prone
areas
concerning:
(i) Population;
(ii) Number of one to four family residences;
(iii) Number of small businesses; and
(iv) Number of all other structures.
(6) Address of a local repository, such as a municipal
building, where the Flood Hazard Boundary Maps
(FHBM's) and Flood Insurance Rate Maps (FIRM's)
will be made available for public inspection;
(7) A summary of any State or Federal activities with
respect to flood plain, mudslide (i.e., mudflow) or
flood-related erosion area management within the
community, such as federally-funded flood control
projects and State-administered flood plain
management regulations;
(8) A commitment to recognize and duly evaluate
flood, mudslide (i.e., mudflow) and/or flood-related
erosion hazards in all official actions in the areas
having special flood, mudslide (i.e., mudflow) and/or
flood-related erosion hazards and to take such other
official action reasonably necessary to carry out the
objectives of the program; and
(9) A commitment to:
(i) Assist the Administrator at his/her request, in
his/her delineation of the limits of the areas having
special flood, mudslide
(i.e., mudflow) or flood-related erosion hazards;
(ii) Provide such information concerning present uses
and occupancy of the flood plain, mudslide (i.e.,
mudflow) or flood-related erosion areas as the
Administrator may request;
NFIP Regulations

(iii) Maintain for public inspection and furnish
upon request, for the determination of applicable
flood insurance risk premium rates within all
areas having special flood hazards identified on a
FHBM or FIRM, any certificates of
floodproofing, and information on the elevation
(in relation to mean sea level) of the level of the
lowest floor (including basement) of all new or
substantially improved structures, and include
whether or not such structures contain a
basement, and if the structure has been
floodproofed, the elevation (in relation to mean
sea level) to which the structure was
floodproofed;
(iv) Cooperate with Federal, State, and local agencies
and private firms which undertake to study, survey,
map, and identify flood plain, mudslide (i.e.,
mudflow) or flood-related erosion areas, and
cooperate with neighboring communities with respect
to the management of adjoining flood plain, mud
slide (i.e., mudflow) and/or flood-related erosion
areas in order to prevent aggravation of existing
hazards;
(v) Upon occurrence, notify the Administrator in
writing whenever the boundaries of the community
have been modified by annexation or the community
has otherwise assumed or no longer has authority to
adopt and enforce flood
plain management regulations for a particular area. In
order that all FHBM's and FIRM's accurately
represent the community's boundaries, include within
such notification a copy of a map of the community
suitable for reproduction, clearly delineating the new
corporate limits or new area for which the community
has assumed or relinquished flood plain management
regulatory authority.
(b) An applicant shall legislatively:
(1) Appoint or designate the agency or official with
the responsibility, authority, and means to implement
the commitments made in paragraph
(a) of this section, and
(2) Designate the official responsible to submit a
report to the Administrator concerning the
community participation in the Program, including,
but not limited to the development and
implementation of flood plain management
regulations. This report shall be submitted annually
or biennially as determined by the Administrator.
(c) The documents required by paragraph (a) of this
section and evidence of the actions required by
paragraph (b) of this section shall be submitted to the
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Federal
Emergency
Management
Agency,
Washington DC 20472.
[41 FR 46968, Oct. 26, 1976. Redesignated at 44 FR
31177, May 31, 1979 and amended at 48 FR 29318,
June 24, 1983; 48 FR 44543 and 44552, Sept. 29,
1983; 49 FR 4751, Feb. 8, 1984; 49 FR 33656, Aug.
24, 1984; 50 FR
36023, Sept. 4, 1985]
§ 59.23 Priorities for the sale of flood insurance
under the regular program.
Flood-prone, mudslide (i.e., mudflow) and floodrelated erosion prone communities are placed on a
register of areas eligible for ratemaking studies and
then selected from this register for ratemaking studies
on the basis of the following considerations-(a) Recommendations of State officials;
(b) Location of community and urgency of need for
flood insurance;
(c) Population of community and intensity of existing
or proposed development of the flood plain, the mud
slide (i.e., mudflow) and the flood-related erosion
area;
(d) Availability of information on the community
with respect to its flood, mudslide

(i.e., mudflow) and flood-related
characteristics and previous losses;

erosion

(e) Extent of State and local progress in flood plain,
mudslide (i.e., mudflow) area and flood-related
erosion area management, including adoption of
flood plain management regulations consistent with
related ongoing programs in the area.
[41 FR 46968, Oct. 26, 1976. Redesignated at 44 FR
31177, May 31, 1979]
§ 59.24 Suspension of community eligibility.
(a) A community eligible for the sale of flood
insurance shall be subject to suspension from the
Program for failing to submit copies of adequate
flood plain management regulations meeting the
minimum requirements of paragraphs (b), (c), (d), (e)
or (f) of Sec.60.3 or paragraph (b) of Sec.60.4 or
Sec.60.5, within six months from the date the
Administrator provides the data upon which the flood
plain regulations for the applicable paragraph shall be
based. Where there has not been any submission by
the community, the Administrator shall notify the
community that 90 days remain in the six month
period in order to submit adequate flood plain
management regulations. Where there has been an
inadequate submission, the Administrator shall notify
NFIP Regulations

the community of the specific deficiencies in its
submitted flood plain management regulations and
inform the community of the amount of time
remaining within the six month period. If,
subsequently, copies of adequate flood plain
management regulations are not received by the
Administrator, no later than 30 days before the
expiration of the original six month period the
Administrator shall provide written notice to the
community and to the state and assure publication in
the Federal Register under part 64 of this subchapter
of the community's loss of eligibility for the sale of
flood insurance, such suspension to become effective
upon the expiration of the six month period. Should
the community remedy the defect and the
Administrator receive copies of adequate flood plain
management regulations within the notice period, the
suspension notice shall be rescinded by the
Administrator. If the Administrator receives notice
from the State that it has enacted adequate flood plain
management regulations for the community within
the notice period, the
suspension notice shall be rescinded by the
Administrator.
The community's eligibility shall
remain terminated after suspension until copies of
adequate flood plain management regulations have
been received and approved by the Administrator.
(b) A community eligible for the sale of flood
insurance which fails to adequately enforce flood
plain management regulations meeting the minimum
requirements set forth in Sec. 60.3,
60.4 and/or 60.5 shall be subject to probation.
Probation shall represent formal notification to the
community that the Administrator regards the
community's flood plain management program as not
compliant with NFIP criteria. Prior to imposing
probation, the Administrator
(1) shall inform the community upon 90 days prior
written notice of the impending probation and of the
specific program deficiencies and violations relative
to the failure to enforce,
(2) shall, at least 60 days before probation is to begin,
issue a press release to local media explaining the
reasons for and the effects of probation, and
(3) shall, at least 90 days before probation is to begin,
advise all policyholders in the community of the
impending probation and the additional premium that
will be charged, as provided in this paragraph, on
policies sold or renewed during the period of
probation. During this 90-day period the community
shall have the opportunity to avoid probation by
demonstrating
compliance
with
Program
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requirements, or by correcting Program deficiencies
and
remedying
all
violations
to
the maximum extent possible. If, at the end of the 90day period, the Administrator determines that the
community has failed to do so, the probation shall go
into
effect.
Probation
may
be
continued for up to one year after the community
corrects all Program deficiencies and remedies all
violations to the maximum extent possible. Flood
insurance may be sold or renewed in the community
while it is on probation. Where a policy covers
property located in a community placed on probation
on or after October 1, 1986, but prior to October 1,
1992, an additional premium of $25.00 shall be
charged on each such policy newly issued or renewed
during the one-year period beginning on the date the
community is placed on probation and during any
successive one-year periods that begin prior to
October 1, 1992. Where a community's probation
begins on or after October 1, 1992, the additional
premium described in the preceding sentence shall be
$50.00, which shall also be charged during any
successive one-year periods during which the
community remains on probation for any part thereof.
This $50.00 additional premium shall further be
charged during any successive one-year periods that
begin on or after October 1, 1992, where the
preceding one-year probation period began prior to
October 1, 1992.
(c) A community eligible for the sale of flood
insurance which fails to adequately enforce its flood
plain management regulations meeting the minimum
requirements set forth in Sec. 60.3,
60.4 and/or 60.5 and does not correct its Program
deficiencies and remedy all violations to the
maximum extent possible in accordance with
compliance deadlines established during a period of
probation shall be subject to suspension of its
Program eligibility. Under such circumstances, the
Administrator shall grant the community 30 days in
which to show cause why it should not be suspended.
The Administrator may conduct a hearing, written or
oral, before commencing suspensive action. If a
community is to be suspended, the Administrator
shall inform it upon 30 days prior written notice and
upon publication in the Federal Register under part
64 of this subchapter of its loss of eligibility for the
sale of flood insurance. In the event of impending
suspension, the Administrator shall issue a press
release to the local media explaining the reasons and
effects of the suspension. The community's eligibility
shall only be reinstated by the Administrator upon his
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receipt of a local legislative or executive measure
reaffirming the community's formal intent to
adequately enforce the flood plain management
requirements of this subpart, together with evidence
of action taken by the community to correct Program
deficiencies and remedy to the maximum extent
possible those violations which caused the
suspension. In certain cases, the Administrator, in
order to evaluate the community's performance under
the terms of its submission, may withhold
reinstatement for a period not to exceed one year
from the date of his receipt of the satisfactory
submission or place the community on probation as
provided for in paragraph (b) of this section.
(d) A community eligible for the sale of flood
insurance which repeals its flood plain management
regulations, allows its regulations to lapse, or amends
its
regulations
so
that
they
no longer meet the minimum requirements set forth
in Sec. 60.3, 60.4 and/or 60.5 shall be suspended
from
the
Program.
If
a
community
is to be suspended, the Administrator shall inform it
upon 30 days prior written notice and upon
publication in the Federal Register under part 64 of
this subchapter of its loss of eligibility for the sale of
flood insurance. The community eligibility shall
remain terminated after suspension until copies of
adequate flood plain management regulations have
been received and approved by the Administrator.
(e) A community eligible for the sale of flood
insurance may withdraw from the Program by
submitting to the Administrator a copy of a
legislative action that explicitly states its desire to
withdraw from the National Flood Insurance
Program. Upon receipt of a certified copy of a final
legislative action, the Administrator shall withdraw
the community from the Program and publish in the
Federal Register underpart 64 of this subchapter its
loss of eligibility for the sale of flood insurance. A
community that has withdrawn from the Program
may be reinstated if its submits the application
materials specified in Sec. 59.22(a).
(f) If during a period of ineligibility under paragraphs
(a), (d), or (e) of this section, a community has
permitted actions to take place that have aggravated
existing flood plain, mudslide (i.e., mudflow) and/or
flood related erosion hazards, the Administrator may
withhold reinstatement until the community submits
evidence that it has taken action to remedy to the
maximum extent possible the increased hazards. The
Administrator may also place the reinstated
community on probation as provided for in paragraph
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(b) of this section.
(g) The Administrator shall promptly notify the
servicing company and any insurers issuing flood
insurance pursuant to an arrangement with the
Administrator of those communities whose eligibility
has been suspended or which have withdrawn from
the program. Flood insurance shall not be sold or
renewed in those communities. Policies sold or
renewed within a community during a period of
ineligibility are deemed to be voidable by the
Administrator whether or not the parties to sale or
renewal had actual notice of the ineligibility.
[41 FR 46968, Oct. 26, 1976. Redesignated at 44 FR
31177, May 31, 1979, and amended at 48 FR 44543
and 44552, Sept. 29, 1983; 49 FR 4751, Feb. 8, 1984;
50 FR 36023, Sept. 4, 1985; 57 FR 19540, May 7,
1992; 59 FR 53598, Oct. 25, 1994; 62 FR 55715,
Oct. 27, 1997]
PART
60--CRITERIA
MANAGEMENT AND USE

FOR

LAND

Subpart A--Requirements for Flood Plain
Management Regulations
Sec.
60.1 Purpose of subpart.
60.2 Minimum compliance with flood plain
management criteria.
60.3 Flood plain management criteria for flood-prone
areas.
60.4 Flood plain management criteria for mudslide
(i.e., mudflow)-prone areas.
60.5 Flood plain management criteria for floodrelated erosion-prone areas.
60.6 Variances and exceptions.
60.7 Revisions of criteria for flood plain management
regulations.
60.8 Definitions.
Subpart B--Requirements for State Flood Plain
Management Regulations
Sec.
60.11 Purpose of this subpart.
60.12 Flood plain management criteria for Stateowned properties in special hazard areas.
60.13 Noncompliance.
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Subpart
C--Additional
Considerations
in
Managing Flood-Prone, Mudslide (i.e., Mudflow)Prone, and Flood-Related Erosion-Prone Areas
Sec.
60.21 Purpose of this subpart.
60.22 Planning considerations for flood-prone areas.
60.23 Planning considerations for mudslide (i.e.,
mudflow)-prone areas.
60.24 Planning considerations for flood-related
erosion-prone areas.
60.25 Designation, duties, and responsibilities of
State Coordinating Agencies.
60.26 Local coordination.
Authority:
42
U.S.C.
4001
et
seq.;
Reorganization Plan No. 3 of 1978, 43 FR
41943, 3 CFR, 1978 Comp., p. 329; E.O. 12127
of Mar. 31, 1979, 44 FR 19367, 3 CFR, 1979
Comp., p. 376.
Source: 41 FR 46975, Oct. 26, 1976, unless
otherwise noted. Redesignated at 44 FR 31177,
May 31, 1979.
§ 60.1 Purpose of subpart.
(a) The Act provides that flood insurance shall not be
sold or renewed under the program within a
community, unless the community has adopted
adequate flood plain management regulations
consistent with Federal criteria. Responsibility for
establishing such criteria is delegated to the
Administrator.
(b) This subpart sets forth the criteria developed in
accordance with the Act by which the Administrator
will determine the adequacy of a community's flood
plain management regulations. These regulations
must be legally-enforceable, applied uniformly
throughout the community to all privately and
publicly owned land within flood-prone, mudslide
(i.e., mudflow) or flood-related erosion areas, and the
community must provide that the regulations take
precedence over any less restrictive conflicting local
laws, ordinances or codes. Except as otherwise
provided in Sec. 60.6, the adequacy of such
regulations shall be determined on the basis of the
standards set forth in Sec. 60.3 for flood-prone areas,
Sec. 60.4 for mudslide areas and Sec. 60.5 for floodrelated erosion areas.
(c) Nothing in this subpart shall be construed as
modifying or replacing the general requirement that
all eligible communities must take into account flood,
mudslide (i.e., mudflow) and flood-related erosion
hazards, to the extent that they are known, in all
official actions relating to land management and use.
E-15
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(d) The criteria set forth in this subpart are minimum
standards for the adoption of flood plain management
regulations by flood-prone, mudslide (i.e., mudflow)prone and flood-related erosion-prone communities.
Any community may exceed the minimum criteria
under this part by adopting more comprehensive
flood plain management regulations utilizing the
standards such as contained in subpart C of this part.
In some instances, community officials may have
access to information or knowledge of conditions that
require, particularly for human safety, higher
standards than the minimum criteria set forth in
subpart A of this part. Therefore, any flood plain
management regulations adopted by a State or a
community which are more restrictive than the
criteria set forth in this part are encouraged and shall
take precedence.
[41 FR 46975, Oct. 26, 1976. Redesignated at 44 FR
31177, May 31, 1979,
as amended at 48 FR 44552, Sept. 29, 1983; 49 FR
4751, Feb. 8, 1984]
§ 60.2 Minimum compliance with flood plain
management criteria.
(a) A flood-prone community applying for flood
insurance eligibility shall meet the standards of
Sec.60.3(a) in order to become eligible if a FHBM
has not been issued for the community at the time of
application. Thereafter, the community will be given
a period of six months from the date the
Administrator provides the data set forth in
Sec.60.3(b), (c), (d), (e) or (f), in which to meet the
requirements of the applicable paragraph. If a
community has received a FHBM, but has not yet
applied for Program eligibility, the community shall
apply for eligibility directly under the standards set
forth in Sec.60.3(b). Thereafter, the community will
be given a period of six months from the date the
Administrator provides the data set forth in
Sec.60.3(c), (d), (e) or (f) in which to meet the
requirements of the applicable paragraph.
(b) A mudslide (i.e., mudflow)-prone community
applying for flood insurance eligibility shall meet the
standards of Sec. 60.4(a) to become eligible.
Thereafter, the community will be given a period of
six months from the date the mudslide (i.e., mudflow)
areas having special mudslide hazards are delineated
in which to meet the requirements of Sec. 60.4(b).
(c) A flood-related erosion-prone community
applying for flood insurance eligibility shall meet the
standards of Sec. 60.5(a) to become eligible.
Thereafter, the community will be given a period of
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six months from the date the flood-related erosion
areas having special erosion hazards are delineated in
which to meet the requirements of Sec. 60.5(b).
(d) Communities identified in part 65 of this
subchapter as containing more than one type of
hazard (e.g., any combination of special flood,
mudslide (i.e., mudflow), and flood-related erosion
hazard areas) shall adopt flood plain management
regulations for each type of hazard consistent with
the requirements of Sec.Sec. 60.3, 60.4 and 60.5.
(e) Local flood plain management regulations may be
submitted to the State Coordinating Agency
designated pursuant to Sec. 60.25 for its advice and
concurrence. The submission to the State shall clearly
describe
proposed
enforcement
procedures.
(f) The community official responsible for submitting
annual or biennial reports to the Administrator
pursuant to Sec. 59.22(b)(2) of this subchapter shall
also submit copies of each annual or biennial report
to any State Coordinating Agency.
(g) A community shall assure that its comprehensive
plan is consistent with the flood plain management
objectives of this part.
(h) The community shall adopt and enforce flood
plain management regulations based on data provided
by the Administrator. Without prior approval of the
Administrator, the community shall not adopt and
enforce flood plain management regulations based
upon modified data reflecting natural or man-made
physical changes.
[41 FR 46975, Oct. 26, 1976. Redesignated at 44 FR
31177, May 31, 1979, as amended at 48 FR 29318,
June 24, 1983; 48 FR 44552, Sept. 29, 1983; 49 FR
4751, Feb. 8, 1984; 50 FR 36024, Sept. 4, 1985; 59
FR 53598, Oct. 25, 1994; 62 FR 55716, Oct. 27,
1997]
§ 60.3 Flood plain management criteria for floodprone areas.
The Administrator will provide the data upon which
flood plain management regulations shall be based. If
the Administrator has not provided sufficient data to
furnish a basis for these regulations in a particular
community, the community shall obtain, review and
reasonably utilize data available from other Federal,
State or other sources pending receipt of data from
the Administrator. However, when special flood
hazard area designations and water surface elevations
have been furnished by the Administrator, they shall
apply. The symbols defining such special flood
hazard designations are set forth in Sec. 64.3 of this
subchapter. In all cases the minimum requirements
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governing the adequacy of the flood plain
management regulations for flood-prone areas
adopted by a particular community depend on the
amount of technical data formally provided to the
community by the Administrator. Minimum
standards for communities are as follows:
(a) When the Administrator has not defined the
special flood hazard areas within a community, has
not provided water surface elevation data, and has not
provided sufficient data to identify the floodway or
coastal high hazard area, but the community has
indicated the presence of such hazards by submitting
an application to participate in the Program, the
community shall:
(1) Require permits for all proposed construction or
other development in the community, including the
placement of manufactured homes, so that it may
determine whether such construction or other
development is proposed within flood-prone areas;
(2) Review proposed development to assure that all
necessary permits have been received from those
governmental agencies from which approval is
required by Federal or State law, including section
404 of the Federal Water Pollution Control Act
Amendments of 1972, 33 U.S.C. 1334;
(3) Review all permit applications to determine
whether proposed building sites will be reasonably
safe from flooding. If a proposed building site is in a
flood-prone area, all new construction and substantial
improvements shall
(i) be designed (or modified) and adequately
anchored to prevent flotation, collapse, or lateral
movement of the structure resulting from
hydrodynamic and hydrostatic loads, including the
effects of buoyancy, (ii) be constructed with materials
resistant to flood damage, (iii) be constructed by
methods and practices that minimize flood damages,
and (iv) be constructed with electrical, heating,
ventilation, plumbing, and air conditioning
equipment and other service facilities that are
designed and/or located so as to prevent water from
entering or accumulating within the components
during conditions of flooding.
(4) Review subdivision proposals and other proposed
new development, including manufactured home
parks or subdivisions, to determine whether such
proposals will be reasonably safe from flooding. If a
subdivision proposal or other proposed new
development is in a flood-prone area, any such
proposals shall be reviewed to assure that (i) all such
proposals are consistent with the need to minimize
flood damage within the flood-prone area, (ii) all
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public utilities and facilities, such as sewer, gas,
electrical, and water systems are located and
constructed to minimize or eliminate flood damage,
and (iii) adequate drainage is provided to reduce
exposure to flood hazards;
(5) Require within flood-prone areas new and
replacement water supply systems to be designed to
minimize or eliminate infiltration of flood waters into
the systems; and
(6) Require within flood-prone areas (i) new and
replacement sanitary sewage systems to be designed
to minimize or eliminate infiltration of flood waters
into the systems and discharges from the systems into
flood waters and (ii) onsite waste disposal systems to
be located to avoid impairment to them or
contamination from them during flooding.
(b) When the Administrator has designated areas of
special flood hazards (A zones) by the publication of
a community's FHBM or FIRM, but has neither
produced water surface elevation data nor identified a
floodway or coastal high hazard area, the community
shall:
(1) Require permits for all proposed construction and
other developments including the placement of
manufactured homes, within Zone A on the
community's FHBM or FIRM;
(2) Require the application of the standards in
paragraphs (a) (2),
(3), (4), (5) and (6) of this section to development
within Zone A on the community's FHBM or FIRM;
(3) Require that all new subdivision proposals and
other proposed developments (including proposals
for manufactured home parks and subdivisions)
greater than 50 lots or 5 acres, whichever is the
lesser, include within such proposals base flood
elevation data; (4) Obtain, review and reasonably
utilize any base flood elevation and floodway data
available from a Federal, State, or other source,
including data developed pursuant to paragraph (b)(3)
of this section, as criteria for requiring that new
construction, substantial improvements, or other
development in Zone A on the community's FHBM
or FIRM meet the standards in paragraphs (c)(2),
(c)(3), (c)(5), (c)(6), (c)(12), (c)(14), (d)(2) and (d)(3)
of this section;
(5) Where base flood elevation data are utilized,
within Zone A on the community's FHBM or FIRM:
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(i) Obtain the elevation (in relation to mean sea level)
of the lowest floor(including basement) of all new
and substantially improved structures, and
(ii) Obtain, if the structure has been floodproofed in
accordance with paragraph (c)(3)(ii) of this section,
the elevation (in relation to mean sea level) to which
the structure was floodproofed, and
(iii) Maintain a record of all such information with
the official designated by the community under Sec.
59.22 (a)(9)(iii);
(6) Notify, in riverine situations, adjacent
communities and the State Coordinating Office prior
to any alteration or relocation of a watercourse, and
submit copies of such notifications to the
Administrator;
(7) Assure that the flood carrying capacity within the
altered or relocated portion of any watercourse is
maintained;
(8) Require that all manufactured homes to be placed
within Zone A on a community's FHBM or FIRM
shall be installed using methods and practices which
minimize flood damage. For the purposes of this
requirement, manufactured homes must be elevated
and anchored to resist flotation, collapse, or lateral
movement. Methods of anchoring may include, but
are not to be limited to, use of over-the-top or frame
ties to ground anchors. This requirement is in
addition to applicable State and local anchoring
requirements for resisting wind forces.
(c) When the Administrator has provided a notice of
final flood elevations for one or more special flood
hazard areas on the community's FIRM and, if
appropriate, has designated other special flood hazard
areas without base flood elevations on the
community's FIRM, but has not identified a
regulatory floodway or coastal high hazard area, the
community shall:
(1) Require the standards of paragraph (b) of this
section within all A1-30 zones, AE zones, A zones,
AH zones, and AO zones, on the community's FIRM;
(2) Require that all new construction and substantial
improvements of residential structures within Zones
A1-30, AE and AH zones on the community's FIRM
have the lowest floor (including basement) elevated
to or above the base flood level, unless the
community is granted an exception by the
Administrator for the allowance of basements in
accordance with Sec. 60.6 (b) or (c);
(3) Require that all new construction and substantial
improvements of non-residential structures within
Zones A1-30, AE and AH zones on the community's
firm (i) have the lowest floor (including basement)
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elevated to or above the base flood level or, (ii)
together with attendant utility and sanitary facilities,
be designed so that below the base flood level the
structure is watertight with walls substantially
impermeable to the passage of water and with
structural components having the capability of
resisting hydrostatic and hydrodynamic loads and
effects of buoyancy;
(4) Provide that where a non-residential structure is
intended to be made watertight below the base flood
level, (i) a registered professional engineer or
architect shall develop and/or review structural
design, specifications, and plans for the construction,
and shall certify that the design and methods of
construction are in accordance with accepted
standards of practice for meeting the applicable
provisions of paragraph (c)(3)(ii) or (c)(8)(ii) of this
section, and (ii) a record of such certificates which
includes the specific elevation (in relation to mean
sea level) to which such structures are floodproofed
shall be maintained with the official designated by
the community under Sec. 59.22(a)(9)(iii);
(5) Require, for all new construction and substantial
improvements, that fully enclosed areas below the
lowest floor that are usable solely for parking of
vehicles, building access or storage in an area other
than a basement and which are subject to flooding
shall be designed to automatically equalize
hydrostatic flood forces on exterior walls by allowing
for the entry and exit of floodwaters. Designs for
meeting this requirement must either be certified by a
registered professional engineer or architect or meet
or exceed the following minimum criteria: A
minimum of two openings having a total net area of
not less than one square inch for every square foot of
enclosed area subject to flooding shall be provided.
The bottom of all openings shall be no higher than
one foot above grade. Openings may be equipped
with screens, louvers, valves, or other coverings or
devices provided that they permit the automatic entry
and exit of floodwaters.
(6) Require that manufactured homes that are placed
or substantially improved within Zones A1-30, AH,
and AE on the community's FIRM on sites
(i) Outside of a manufactured home park or
subdivision,
(ii) In a new manufactured home park or subdivision,
(iii) In an expansion to an existing manufactured
home park or subdivision, or
(iv) In an existing manufactured home park or
subdivision on which a manufactured home has
incurred ``substantial damage'' as the result of a
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flood, be elevated on a permanent foundation such
that the lowest floor of the manufactured home is
elevated to or above the base flood elevation and be
securely anchored to an adequately anchored
foundation system to resist floatation collapse and
lateral movement.
(7) Require within any AO zone on the community's
FIRM that all new construction and substantial
improvements of residential structures have the
lowest floor (including basement) elevated above the
highest adjacent grade at least as high as the depth
number specified in feet on the community's FIRM
(at least two feet if no depth number is specified);
(8) Require within any AO zone on the community's
FIRM that all new construction and substantial
improvements of nonresidential structures
(i) have the lowest floor (including basement)
elevated above the highest adjacent grade at least as
high as the depth number specified in feet on the
community's FIRM (at least two feet if no depth
number is specified), or
(ii) together with attendant utility and sanitary
facilities be completely floodproofed to that level to
meet the floodproofing standard specified in Sec.
60.3(c)(3)(ii);
(9) Require within any A99 zones on a community's
FIRM the standards of paragraphs (a)(1) through
(a)(4)(i) and (b)(5) through (b)(9) of this section;
(10) Require until a regulatory floodway is
designated, that no new construction, substantial
improvements, or other development (including fill)
shall be permitted within Zones A1-30 and AE on the
community's FIRM, unless it is demonstrated that the
cumulative effect of the proposed development, when
combined with all other existing and anticipated
development, will not increase the water surface
elevation of the base flood more than one foot at any
point within the community.
(11) Require within Zones AH and AO, adequate
drainage paths around structures on slopes, to guide
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floodwaters around and away from proposed
structures.
(12) Require that manufactured homes to be placed or
substantially improved on sites in an existing
manufactured home park or subdivision within Zones
A-1-30, AH, and AE on the community's FIRM that
are not subject to the provisions of paragraph (c)(6)
of this section be elevated so that either
(i) The lowest floor of the manufactured home is at or
above the base flood elevation, or
(ii) The manufactured home chassis is supported by
reinforced piers or other foundation elements of at
least equivalent strength that are no less than 36
inches in height above grade and be securely
anchored to an adequately anchored foundation
system to resist floatation, collapse, and lateral
movement.
(13) Notwithstanding any other provisions of Sec.
60.3, a community may approve certain development
in Zones Al-30, AE, and AH, on the community's
FIRM which increase the water surface elevation of
the base flood by more than one foot, provided that
the community first applies for a conditional FIRM
revision, fulfills the requirements for such a revision
as established under the provisions of Sec. 65.12, and
receives the approval of the Administrator.
(14) Require that recreational vehicles placed on sites
within Zones A1-30, AH, and AE on the community's
FIRM either
(i) Be on the site for fewer than 180 consecutive
days,
(ii) Be fully licensed and ready for highway use, or
(iii) Meet the permit requirements of paragraph (b)(1)
of this section and the elevation and anchoring
requirements for `”manufactured homes” in
paragraph (c)(6) of this section.
A recreational vehicle is ready for highway use if it is
on its wheels or jacking system, is attached to the site
only by quick disconnect type utilities and security
devices, and has no permanently attached additions.
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(d) When the Administrator has provided a notice of
final base flood elevations within Zones A1-30
and/or AE on the community's FIRM and, if
appropriate, has designated AO zones, AH zones,
A99 zones, and A zones on the community's FIRM,
and has provided data from which the community
shall designate its regulatory floodway, the
community shall:
(1) Meet the requirements of paragraphs (c) (1)
through (14) of this section;
(2) Select and adopt a regulatory floodway based on
the principle that the area chosen for the regulatory
floodway must be designed to carry the waters of the
base flood, without increasing the water surface
elevation of that flood more than one foot at any
point;
(3) Prohibit encroachments, including fill, new
construction, substantial improvements, and other
development within the adopted regulatory floodway
unless it has been demonstrated through hydrologic
and hydraulic analyses performed in accordance with
standard engineering practice that the proposed
encroachment would not result in any increase in
flood levels within the community during the
occurrence of the base flood discharge;
(4) Notwithstanding any other provisions of Sec.
60.3, a community may permit encroachments within
the adopted regulatory floodway that would result in
an increase in base flood elevations, provided that the
community first applies for a conditional FIRM and
floodway revision, fulfills the requirements for such
revisions as established under the provisions of Sec.
65.12, and receives the approval of the Administrator.
(e) When the Administrator has provided a notice of
final base flood elevations within Zones A1-30
and/or AE on the community's FIRM and, if
appropriate, has designated AH zones, AO zones,
A99 zones, and A zones on the community's FIRM,
and has identified on the community's FIRM coastal
high hazard areas by designating Zones V1-30, VE,
and/or V, the community shall:
(1) Meet the requirements of paragraphs (c)(1)
through (14) of this section;
(2) Within Zones V1-30, VE, and V on a
community's FIRM, (i ) obtain the elevation (in
relation to mean sea level) of the bottom of the lowest
structural member of the lowest floor (excluding
pilings and columns) of all new and substantially
improved structures, and whether or not such
structures contain a basement, and (ii) maintain a
record of all such information with the official
designated by the community under Sec.
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59.22(a)(9)(iii);
(3) Provide that all new construction within Zones
V1-30, VE, and V on the community's FIRM is
located landward of the reach of mean high tide;
(4) Provide that all new construction and substantial
improvements in Zones V1-30 and VE, and also
Zone V if base flood elevation data is available, on
the community's FIRM, are elevated on pilings and
columns so that
(i) the bottom of the lowest horizontal structural
member of the lowest floor (excluding the pilings or
columns) is elevated to or above the base flood level;
and
(ii) the pile or column foundation and structure
attached thereto is anchored to resist flotation,
collapse and lateral movement due to the effects of
wind and water loads acting simultaneously on all
building components. Water loading values used
shall be those associated with the base flood. Wind
loading values used shall be those required by
applicable State or local building standards. A
registered professional engineer or architect shall
develop or review the structural design, specifications
and plans for the construction, and shall certify that
the design and methods of construction to be used are
in accordance with accepted standards of practice for
meeting the provisions of paragraphs (e)(4)
(i) and (ii) of this section.
(5) Provide that all new construction and substantial
improvements within Zones V1-30, VE, and V on the
community's FIRM have the space below the lowest
floor either free of obstruction or constructed with
non-supporting breakaway walls, open wood latticework, or insect screening intended to collapse under
wind and water loads without causing collapse,
displacement, or other structural damage to the
elevated portion of the building or supporting
foundation system. For the purposes of this section, a
breakway wall shall have a design safe loading
resistance of not less than 10 and no more than 20
pounds per square foot. Use of breakway walls which
exceed a design safe loading resistance of 20 pounds
per square foot (either by design or when so required
by local or State codes) may be permitted only if a
registered professional engineer or architect certifies
that the designs proposed meet the following
conditions:
(i) Breakaway wall collapse shall result from a water
load less than that which would occur during the base
flood; and,
(ii) The elevated portion of the building and
supporting foundation system shall not be subject to
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collapse, displacement, or other structural damage
due to the effects of wind and water loads acting
simultaneously on all building components (structural
and non-structural). Water loading values used shall
be those associated with the base flood. Wind loading
values used shall be those required by applicable
State or local building standards. Such enclosed space
shall be useable solely for parking of vehicles,
building access, or storage.
(6) Prohibit the use of fill for structural support of
buildings within Zones V1-30, VE, and V on the
community's FIRM;
(7) Prohibit man-made alteration of sand dunes and
mangrove stands within Zones V1-30, VE, and V on
the community's FIRM which would increase
potential flood damage.
(8) Require that manufactured homes placed or
substantially improved within Zones V1-30, V, and
VE on the community's FIRM on sites
(i) Outside of a manufactured home park or
subdivision,
(ii) In a new manufactured home park or subdivision,
(iii) In an expansion to an existing manufactured
home park or subdivision, or
(iv) In an existing manufactured home park or
subdivision on which a manufactured home has
incurred ``substantial damage'' as the result of a
flood, meet the standards of paragraphs (e)(2)
through (7) of this section and that manufactured
homes placed or substantially improved on other sites
in an existing manufactured home park or subdivision
within Zones VI-30, V, and VE on the community's
FIRM meet the requirements of paragraph (c)(12) of
this section.
(9) Require that recreational vehicles placed on sites
within Zones V1-30, V, and VE on the community's
FIRM either
(i) Be on the site for fewer than 180 consecutive
days,
(ii) Be fully licensed and ready for highway use, or
(iii) Meet the requirements in paragraphs (b)(1) and
(e) (2) through (7) of this section.
A recreational vehicle is ready for highway use if it is
on its wheels or jacking system, is attached to the site
only by quick disconnect type utilities and security
devices, and has no permanently attached additions.
(f) When the Administrator has provided a notice of
final base flood elevations within Zones A1-30 or AE
on the community's FIRM, and, if appropriate, has
designated AH zones, AO zones, A99 zones, and A
zones on the community's FIRM, and has identified
flood protection restoration areas by designating
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Zones AR, AR/A1-30, AR/AE, AR/AH, AR/AO, or
AR/A, the community shall:
(1) Meet the requirements of paragraphs (c)(1)
through (14) and (d)(1) through (4) of this section.
(2) Adopt the official map or legal description of
those areas within Zones AR, AR/A1-30, AR/AE,
AR/AH, AR/A, or AR/AO that are designated
developed areas as defined in Sec.59.1 in accordance
with the eligibility procedures under Sec.65.14.
(3) For all new construction of structures in areas
within Zone AR that are designated as developed
areas and in other areas within Zone AR where the
AR flood depth is 5 feet or less:
(i) Determine the lower of either the AR base flood
elevation or the elevation that is 3 feet above highest
adjacent grade; and
(ii) Using this elevation, require the standards of
paragraphs (c)(1) through (14) of this section.
(4) For all new construction of structures in those
areas within Zone AR that are not designated as
developed areas where the AR flood depth is greater
than 5 feet:
(i) Determine the AR base flood elevation; and
(ii) Using that elevation require the standards of
paragraphs (c)(1) through (14) of this section.
(5) For all new construction of structures in areas
within Zone AR/A1-30, AR/AE, AR/AH, AR/AO,
and AR/A:
(i) Determine the applicable elevation for Zone AR
from paragraphs (a)(3) and (4) of this section;
(ii) Determine the base flood elevation or flood depth
for the underlying A1-30, AE, AH, AO and A Zone;
and (iii) Using the higher elevation from paragraphs
(a)(5)(i) and (ii) of this section require the standards
of paragraphs (c)(1) through (14) of this section.
(6) For all substantial improvements to existing
construction within Zones AR/A1-30, AR/AE,
AR/AH, AR/AO, and AR/A:
(i) Determine the A1-30 or AE, AH, AO, or A Zone
base flood elevation; and
(ii) Using this elevation apply the requirements of
paragraphs (c)(1) through (14) of this section.
(7) Notify the permit applicant that the area has been
designated as an AR, AR/A1-30, AR/AE, AR/AH,
AR/AO, or AR/A Zone and whether the structure will
be elevated or protected to or above the AR base
flood elevation.
[41 FR 46975, Oct. 26, 1976]
Editorial Note: For Federal Register citations
affecting Sec. 60.3, see the List of CFR Sections
Affected, which appears in the Finding Aids section
of the printed volume and on GPO Access.
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§ 60.4 Flood plain management criteria for
mudslide (i.e., mudflow)-prone areas.
The Administrator will provide the data upon which
flood plain management regulations shall be based. If
the Administrator has not provided sufficient data to
furnish a basis for these regulations in a particular
community, the community shall obtain, review, and
reasonably utilize data available from other Federal,
State or other sources pending receipt of data from
the Administrator. However, when special mudslide
(i.e., mudflow) hazard area designations have been
furnished by the Administrator, they shall apply. The
symbols defining such special mudslide (i.e.,
mudflow) hazard designations are set forth in Sec.
64.3 of this subchapter. In all cases, the minimum
requirements for mudslide (i.e., mudflow)-prone
areas adopted by a particular community depend on
the amount of technical data provided to the
community by the Administrator. Minimum
standards for communities are as follows:
(a) When the Administrator has not yet identified any
area within the community as an area having special
mudslide (i.e., mudflow) hazards, but the community
has indicated the presence of such hazards by
submitting an application to participate in the
Program, the community shall
(1) Require permits for all proposed construction or
other development in the community so that it may
determine whether development is proposed within
mudslide (i.e., mudflow)-prone areas;
(2) Require review of each permit application to
determine whether the proposed site and
improvements will be reasonably safe from
mudslides (i.e., mudflows). Factors to be considered
in making such a determination should include but
not be limited to (i) the type and quality of soils, (ii)
any evidence of ground water or surface water
problems, (iii) the depth and quality of any fill, (iv)
the overall slope of the site, and (v) the weight that
any proposed structure will impose on the slope;
(3) Require, if a proposed site and improvements are
in a location that may have mudslide (i.e., mudflow)
hazards, that
(i) a site investigation and further review be made by
persons qualified in geology and soils engineering,
(ii) the proposed grading, excavations, new
construction, and substantial improvements are
adequately designed and protected against mudslide
(i.e., mudflow) damages, (iii) the proposed grading,
excavations, new construction and substantial
improvements do not aggravate the existing hazard
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by creating either on-site or off-site disturbances, and
(iv) drainage, planting, watering, and maintenance be
such as not to endanger slope stability.
(b) When the Administrator has delineated Zone M
on the community's FIRM, the community shall:
(1) Meet the requirements of paragraph (a) of this
section; and
(2) Adopt and enforce a grading ordinance or
regulation in accordance with data supplied by the
Administrator which (i) regulates the location of
foundation systems and utility systems of new
construction and substantial improvements, (ii)
regulates the location, drainage and maintenance of
all excavations, cuts and fills and planted slopes, (iii)
provides special requirements for protective measures
including but not necessarily limited to retaining
walls, buttress fills, sub-drains, diverter terraces,
benchings, etc., and (iv) requires engineering
drawings and specifications to be submitted for all
corrective measures, accompanied by supporting soils
engineering and geology reports. Guidance may be
obtained from the provisions of the 1973 edition and
any subsequent edition of the Uniform Building
Code, sections 7001 through 7006, and 7008 through
7015. The Uniform Building Code is published by
the International Conference of Building Officials, 50
South Los Robles, Pasadena, California 91101.
[41 FR 46975, Oct. 26, 1976. Redesignated at 44
FR 31177, May 31, 1979, as amended at 48 FR
44552, Sept. 29, 1983; 49 FR 4751, Feb. 8,
1984]
§ 60.5 Flood plain management criteria for floodrelated erosion-prone areas.
The Administrator will provide the data upon which
flood plain management regulations for flood-related
erosion-prone areas shall be based. If the
Administrator has not provided sufficient data to
furnish a basis for these regulations in a particular
community, the community shall obtain, review, and
reasonably utilize data available from other Federal,
State or other sources, pending receipt of data from
the Administrator. However, when special floodrelated erosion hazard area designations have been
furnished by the Administrator they shall apply. The
symbols defining such special flood-related erosion
hazard designations are set forth in Sec. 64.3 of this
subchapter. In all cases the minimum requirements
governing the adequacy of the flood plain
management regulations for flood-related erosionprone areas adopted by a particular community
depend on the amount of technical data provided to
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the community by the Administrator. Minimum
standards for communities are as follows:
(a) When the Administrator has not yet identified any
area within the community as having special floodrelated erosion hazards, but the community has
indicated the presence of such hazards by submitting
an application to participate in the Program, the
community shall
(1) Require the issuance of a permit for all proposed
construction, or other development in the area of
flood-related erosion hazard, as it is known to the
community;
(2) Require review of each permit application to
determine whether the proposed site alterations and
improvements will be reasonably safe from floodrelated erosion and will not cause flood-related
erosion hazards or otherwise aggravate the existing
flood-related erosion hazard; and
(3) If a proposed improvement is found to be in the
path of flood-related erosion or to increase the
erosion hazard, require the improvement to be
relocated or adequate protective measures to be taken
which will not aggravate the existing erosion hazard.
(b) When the Administrator has delineated Zone E on
the community's FIRM, the community shall
(1) Meet the requirements of paragraph (a) of this
section; and
(2) Require a setback for all new development from
the ocean, lake, bay, riverfront or other body of
water, to create a safety buffer consisting of a natural
vegetative or contour strip. This buffer will be
designated by the Administrator according to the
flood-related erosion hazard and erosion rate, in
conjunction with the anticipated ``useful life'' of
structures, and depending upon the geologic,
hydrologic, topographic and climatic characteristics
of the community's land. The buffer may be used for
suitable open space purposes, such as for agricultural,
forestry, outdoor recreation and wildlife habitat areas,
and for other activities using temporary and portable
structures only.
[41 FR 46975, Oct. 26, 1976. Redesignated at 44
FR 31177, May 31, 1979, as amended at 48 FR
44552, Sept. 29, 1983; 49 FR 4751, Feb. 8,
1984]
§ 60.6 Variances and exceptions.
(a) The Administrator does not set forth absolute
criteria for granting variances from the criteria set
forth in Sec.. 60.3, 60.4, and 60.5. The issuance of a
variance is for flood plain management purposes
only. Insurance premium rates are determined by
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statute according to actuarial risk and will not be
modified by the granting of a variance. The
community, after examining the applicant's
hardships, shall approve or disapprove a request.
While the granting of variances generally is limited to
a lot size less than one-half acre (as set forth in
paragraph (a)(2) of this section), deviations from that
limitation may occur. However, as the lot size
increases beyond one-half acre, the technical
justification required for issuing a variance increases.
The Administrator may review a community's
findings justifying the granting of variances, and if
that review indicates a pattern inconsistent with the
objectives of sound flood plain management, the
Administrator may take appropriate action under Sec.
59.24(b) of this subchapter. Variances may be issued
for the repair or rehabilitation of historic structures
upon a determination that the proposed repair or
rehabilitation will not preclude the structure's
continued designation as a historic structure and the
variance is the minimum necessary to preserve the
historic character and design of the structure.
Procedures for the granting of variances by a
community are as follows:
(1) Variances shall not be issued by a community
within any designated regulatory floodway if any
increase in flood levels during the base flood
discharge would result;
(2) Variances may be issued by a community for new
construction and substantial improvements to be
erected on a lot of one-half acre or less in size
contiguous to and surrounded by lots with existing
structures constructed below the base flood level, in
conformance with the procedures of paragraphs (a)
(3), (4), (5) and (6) of this section;
(3) Variances shall only be issued by a community
upon (i) a showing of good and sufficient cause, (ii) a
determination that failure to grant the variance would
result in exceptional hardship to the applicant, and
(iii) a determination that the granting of a variance
will not result in increased flood heights, additional
threats to public safety, extraordinary public expense,
create nuisances, cause fraud on or victimization of
the public, or conflict with existing local laws or
ordinances;
(4) Variances shall only be issued upon a
determination that the variance is the minimum
necessary, considering the flood hazard, to afford
relief;
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(5) A community shall notify the applicant in writing
over the signature of a community official that (i) the
issuance of a variance to construct a structure below
the base flood level will result in increased premium
rates for flood insurance up to amounts as high as $25
for $100 of insurance coverage and (ii) such
construction below the base flood level increases
risks to life and property. Such notification shall be
maintained with a record of all variance actions as
required in paragraph (a)(6) of this section; and
(6) A community shall (i) maintain a record of all
variance actions, including justification for their
issuance, and (ii) report such variances issued in its
annual or biennial report submitted to the
Administrator.
(7) Variances may be issued by a community for new
construction and substantial improvements and for
other development necessary for the conduct of a
functionally dependent use provided that (i) the
criteria of paragraphs (a)(1) through (a)(4) of this
section are met, and (ii) the structure or other
development is protected by methods that minimize
flood damages during the base flood and create no
additional threats to public safety.
(b)(1) The requirement that each flood-prone,
mudslide (i.e., mudflow)-prone, and flood-related
erosion prone community must adopt and submit
adequate flood plain management regulations as a
condition of initial and continued flood insurance
eligibility is statutory and cannot be waived, and such
regulations shall be adopted by a community within
the time periods specified in Sec. 60.3, 60.4 or Sec.
60.5. However, certain exceptions from the standards
contained in this subpart may be permitted where the
Administrator
recognizes
that,
because
of
extraordinary circumstances, local conditions may
render the application of certain standards the cause
for severe hardship and gross inequity for a particular
community. Consequently, a community proposing
the adoption of flood plain management regulations
which vary from the standards set forth in Sec. 60.3,
60.4, or Sec. 60.5, shall explain in writing to the
Administrator the nature and extent of and the
reasons for the exception request and shall include
sufficient supporting economic, environmental,
topographic, hydrologic, and other scientific and
technical data, and data with respect to the impact on
public safety and the environment.
(2) The Administrator shall prepare a Special
Environmental Clearance to determine whether the
proposal for an exception under paragraph (b)(1) of
this section will have significant impact on the human
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environment. The decision whether an Environmental
Impact Statement or other environmental document
will be prepared, will be made in accordance with the
procedures set out in 44 CFR part 10. Ninety or more
days may be required for an environmental quality
clearance if the proposed exception will have
significant impact on the human environment thereby
requiring an EIS.
(c) A community may propose flood plain
management measures which adopt standards for
floodproofed residential basements below the base
flood level in zones A1-30, AH, AO, and AE which
are not subject to tidal flooding. Nothwithstanding
the requirements of paragraph
(b) of this section the Administrator may approve the
proposal provided that:
(1) The community has demonstrated that areas of
special flood hazard in which basements will be
permitted are subject to shallow and low velocity
flooding and that there is adequate flood warning
time to ensure that all residents are notified of
impending floods. For the purposes of this paragraph
flood characteristics must include:
(i) Flood depths that are five feet or less for
developable lots that are contiguous to land above the
base flood level and three feet or less for other lots;
(ii) Flood velocities that are five feet per second or
less; and(iii) Flood warning times that are 12 hours or
greater. Flood warning times of two hours or greater
may be approved if the community demonstrates that
it has a flood warning system and emergency plan in
operation that is adequate to ensure safe evacuation
of flood plain residents.
(2) The community has adopted flood plain
management measures that require that new
construction and substantial improvements of
residential structures with basements in zones A1-30,
AH, AO, and AE shall:
(i) Be designed and built so that any basement area,
together with attendant utilities and sanitary facilities
below the floodproofed design level, is watertight
with walls that are impermeable to the passage of
water without human intervention. Basement walls
shall be built with the capacity to resist hydrostatic
and hydrodynamic loads and the effects of buoyancy
resulting from flooding to the floodproofed design
level, and shall be designed so that minimal damage
will occur from floods that exceed that level. The
floodproofed design level shall be an elevation one
foot above the level of the base flood where the
difference between the base flood and the 500-year
flood is three feet or less and two feet above the level
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of the base flood where the difference is greater than
three feet.
(ii) Have the top of the floor of any basement area no
lower than five feet below the elevation of the base
flood;
iii) Have the area surrounding the structure on all
sides filled to or above the elevation of the base
flood. Fill must be compacted with slopes protected
by vegetative cover;
(iv) Have a registered professional engineer or
architect develop or review the building's structural
design, specifications, and plans, including
consideration of the depth, velocity, and duration of
flooding and type and permeability of soils at the
building site, and certify that the basement design and
methods of construction proposed are in accordance
with accepted standards of practice for meeting the
provisions of this paragraph;
(v) Be inspected by the building inspector or other
authorized representative of the community to verify
that the structure is built according to its design and
those provisions of this section which are verifiable.
[41 FR 46975, Oct. 26, 1976. Redesignated at 44 FR
31177, May 31, 1979, as amended at 48 FR 44543
and 44552, Sept. 29, 1983; 49 FR 4751, Feb. 8, 1984;
50 FR 36025, Sept. 4, 1985; 51 FR 30308, Aug. 25,
1986; 54 FR 33550, Aug. 15, 1989]
§ 60.7 Revisions of criteria for flood plain
management regulations.
From time to time part 60 may be revised as
experience is acquired under the Program and new
information becomes available. Communities will be
given six months from the effective date of any new
regulation to revise their flood plain management
regulations to comply with any such changes.
§ 60.8 Definitions.
The definitions set forth in part 59 of this subchapter
are applicable to this part.
Subpart B--Requirements for State Flood Plain
Management Regulations
§ 60.11 Purpose of this subpart.
(a) A State is considered a ``community'' pursuant to
Sec. 59.1 of this subchapter; and, accordingly, the
Act provides that flood insurance shall not be sold or
renewed under the Program unless a community has
adopted adequate flood plain management regulations
consistent with criteria established by the
Administrator.
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(b) This subpart sets forth the flood plain
management criteria required for State-owned
properties located within special hazard areas
identified by the Administrator. A State shall satisfy
such criteria as a condition to the purchase of a
Standard Flood Insurance Policy for a State-owned
structure or its contents, or as a condition to the
approval by the Administrator, pursuant to part 75 of
this subchapter, of its plan of self-insurance.
[41 FR 46975, Oct. 26, 1976. Redesignated at 44 FR
31177, May 31, 1979, as amended at 48 FR 44552,
Sept. 29, 1983; 49 FR 4751, Feb. 8, 1984]
§ 60.12 Flood plain management criteria for
State-owned properties in special hazard areas.
(a) The State shall comply with the minimum flood
plain management criteria set forth in Sec.Sec. 60.3,
60.4, and 60.5. A State either shall:
(1) Comply with the flood plain management
requirements of all local communities participating in
the program in which State-owned properties are
located; or(2) Establish and enforce flood plain
management regulations which, at a minimum,
satisfy the criteria set forth in Sec. 60.3, 60.4, and
60.5.
(b) The procedures by which a state government
adopts and administers flood plain management
regulations satisfying the criteria set forth in Sec.
60.3, 60.4 and 60.5 may vary from the procedures by
which local governments satisfy the criteria.
(c) If any State-owned property is located in a nonparticipating local community, then the State shall
comply with the requirements of paragraph (a)(2) of
this section for the property.
§ Sec. 60.13 Noncompliance.
If a State fails to submit adequate flood plain
management regulations applicable to State-owned
properties pursuant to Sec. 60.12 within six months
of the effective date of this regulation, or fails to
adequately enforce such regulations, the State shall
be subject to suspensive action pursuant to Sec.
59.24. Where the State fails to adequately enforce its
flood
plain
management
regulations,
the
Administrator shall conduct a hearing before
initiating such suspensive action.
[41 FR 46975, Oct. 26, 1976. Redesignated at 44
FR 31177, May 31, 1979, as amended at 48 FR
44552, Sept. 29, 1983; 49 FR 4751, Feb. 8,
1984]
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Subpart
C--Additional
Considerations
in
Managing Flood-Prone, Mudslide (i.e., Mudflow)Prone and Flood-Related Erosion-Prone Areas
§ 60.21 Purpose of this subpart.
The purpose of this subpart is to encourage the
formation and adoption of overall comprehensive
management plans for flood-prone, mudslide (i.e.,
mudflow)-prone and flood-related erosion-prone
areas. While adoption by a community of the
standards in this subpart is not mandatory, the
community shall completely evaluate these standards.
§ 60.22 Planning considerations for flood-prone
areas.
(a) The flood plain management regulations adopted
by a community for flood-prone areas should:
(1) Permit only that development of flood-prone
areas which (i) is appropriate in light of the
probability of flood damage and the need to reduce
flood losses, (ii) is an acceptable social and economic
use of the land in relation to the hazards involved,
and (iii) does not increase the danger to human life;
(2) Prohibit nonessential or improper installation of
public utilities and public facilities in flood-prone
areas.
(b) In formulating community development goals
after the occurrence of a flood disaster, each
community shall consider-(1) Preservation of the flood-prone areas for open
space purposes;
(2) Relocation of occupants away from flood-prone
areas;
(3) Acquisition of land or land development rights for
public purposes consistent with a policy of
minimization of future property losses;
(4) Acquisition of frequently flood-damaged
structures;
(c) In formulating community development goals and
in adopting flood plain management regulations, each
community shall consider at least the following
factors-(1) Human safety;
(2) Diversion of development to areas safe from
flooding in light of the need to reduce flood damages
and in light of the need to prevent environmentally
incompatible flood plain use;
(3) Full disclosure to all prospective and interested
parties (including but not limited to purchasers and
renters) that
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(i) certain structures are located within flood-prone
areas,
(ii) variances have been granted for certain structures
located within flood-prone areas, and
(iii) premium rates applied to new structures built at
elevations below the base flood substantially increase
as the elevation decreases;
(4) Adverse effects of flood plain development on
existing development;
(5) Encouragement of floodproofing to reduce flood
damage;
(6) Flood warning and emergency preparedness
plans;
(7) Provision for alternative vehicular access and
escape routes when normal routes are blocked or
destroyed by flooding;
(8) Establishment of minimum floodproofing and
access requirements for schools, hospitals, nursing
homes, orphanages, penal institutions, fire stations,
police stations, communications centers, water and
sewage pumping stations, and other public or quasipublic facilities already located in the flood-prone
area, to enable them to withstand flood damage, and
to facilitate emergency operations;
(9) Improvement of local drainage to control
increased runoff that might increase the danger of
flooding to other properties;
(10) Coordination of plans with neighboring
community's flood plain management programs;
(11) The requirement that all new construction and
substantial improvements in areas subject to
subsidence be elevated above the base flood level
equal to expected subsidence for at least a ten year
period;
(12) For riverine areas, requiring subdividers to
furnish delineations for floodways before approving a
subdivision;
(13) Prohibition of any alteration or relocation of a
watercourse, except as part of an overall drainage
basin plan. In the event of an overall drainage basin
plan, provide that the flood carrying capacity within
the altered or relocated portion of the watercourse is
maintained;
(14) Requirement of setbacks for new construction
within Zones V1-30, VE, and V on a community's
FIRM;
(15) Requirement of additional elevation above the
base flood level for all new construction and
substantial improvements within Zones A1-30, AE,
V1-30, and VE on the community's FIRM to protect
against such occurrences as wave wash and floating
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debris, to provide an added margin of safety against
floods having a magnitude greater than the base
flood, or to compensate for future urban
development;
(16) Requirement of consistency between state,
regional and local comprehensive plans and flood
plain management programs;
(17) Requirement of pilings or columns rather than
fill, for the elevation of structures within flood-prone
areas, in order to maintain the storage capacity of the
flood plain and to minimize the potential for negative
impacts to sensitive ecological areas;
(18) Prohibition, within any floodway or coastal high
hazard area, of plants or facilities in which hazardous
substances are manufactured.
(19) Requirement that a plan for evacuating residents
of all manufactured home parks or subdivisions
located within flood prone areas be developed and
filed with and approved by appropriate community
emergency management authorities. [41 FR 46975,
Oct. 26, 1976. Redesignated at 44 FR 31177, May 31,
1979, as amended at 50 FR 36025, Sept. 4, 1985; 54
FR 40284, Sept. 29, 1989]
§ 60.23 Planning considerations for mud slide
(i.e., mudflow)-prone areas.
The planning process for communities identified
under part 65 of this subchapter as containing Zone
M, or which indicate in their applications for flood
insurance pursuant to Sec. 59.22 of this subchapter
that they have mudslide (i.e., mudflow) areas, should
include-(a) The existence and extent of the hazard;
(b) The potential effects of inappropriate hillside
development, including
(1) Loss of life and personal injuries, and
(2) Public and private property losses, costs,
liabilities, and exposures resulting from potential
mudslide (i.e., mudflow) hazards;
(c) The means of avoiding the hazard including the
(1) availability of land which is not mudslide (i.e.,
mudflow)-prone and the feasibility of developing
such land instead of further encroaching upon
mudslide (i.e., mudflow) areas, (2) possibility of
public acquisition of land, easements, and
development rights to assure the proper development
of hillsides, and
(3) advisability of preserving mudslide (i.e.,
mudflow) areas as open space;
(d) The means of adjusting to the hazard, including
the (1) establishment by ordinance of site exploration,
investigation, design, grading, construction, filing,
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compacting, foundation, sewerage, drainage,
subdrainage, planting, inspection and maintenance
standards and requirements that promote proper land
use, and
(2) provision for proper drainage and subdrainage on
public property and the location of public utilities and
service facilities, such as sewer, water, gas and
electrical systems and streets in a manner designed to
minimize exposure to mudslide (i.e., mudflow)
hazards and prevent their aggravation;
(e) Coordination of land use, sewer, and drainage
regulations and ordinances with fire prevention, flood
plain, mudslide (i.e., mudflow), soil, land, and water
regulation in neighboring communities;
(f) Planning subdivisions and other developments in
such a manner as to avoid exposure to mudslide (i.e.,
mudflow) hazards and the control of public facility
and utility extension to discourage inappropriate
development;
(g) Public facility location and design requirements
with higher site stability and access standards for
schools, hospitals, nursing homes, orphanages,
correctional and other residential institutions, fire and
police stations, communication centers, electric
power transformers and substations, water and sewer
pumping stations and any other public or quasi-public
institutions located in the mudslide (i.e., mudflow)
area to enable them to withstand mudslide (i.e.,
mudflow) damage and to facilitate emergency
operations; and
(h) Provision for emergencies, including:
(1) Warning, evacuation, abatement, and access
procedures in the event of mudslide (i.e., mudflow),
(2) Enactment of public measures and initiation of
private procedures to limit danger and damage from
continued or future mudslides (i.e., mudflow),
(3) Fire prevention procedures in the event of the
rupture of gas or electrical distribution systems by
mudslides,
(4) Provisions to avoid contamination of water
conduits or deterioration of slope stability by the
rupture of such systems,
(5) Similar provisions for sewers which in the event
of rupture pose both health and site stability hazards
and
(6) Provisions for alternative vehicular access and
escape routes when normal routes are blocked or
destroyed by mudslides (i.e., mudflow);
(i) The means for assuring consistency between state,
areawide, and local comprehensive plans with the
plans developed for mudslide (i.e., mudflow)-prone
areas;
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(j) Deterring the nonessential installation of public
utilities and public facilities in mudslide (i.e.,
mudflow)-prone areas.
§ 60.24 Planning considerations for flood-related
erosion-prone areas.
The planning process for communities identified
under part 65 of this subchapter as containing Zone E
or which indicate in their applications for flood
insurance coverage pursuant to Sec.
59.22 of this subchapter that they have flood-related
erosion areas should include-(a) The importance of directing future developments
to areas not exposed to flood-related erosion;
(b) The possibility of reserving flood-related erosionprone areas for open space purposes;
(c) The coordination of all planning for the floodrelated erosion-prone areas with planning at the State
and Regional levels, and with planning at the level of
neighboring communities;
(d) Preventive action in E zones, including setbacks,
shore protection works, relocating structures in the
path of flood-related erosion, and community
acquisition of flood-related erosion-prone properties
for public purposes;
(e) Consistency of plans for flood-related erosionprone areas with comprehensive plans at the state,
regional and local levels.
§ 60.25 Designation, duties, and responsibilities of
State Coordinating Agencies.
(a) States are encouraged to demonstrate a
commitment to the minimum flood plain
management criteria set forth in Sec.Sec. 60.3, 60.4,
and 60.5 as evidenced by the designation of an
agency of State government to be responsible for
coordinating the Program aspects of flood plain
management in the State.
(b) State participation in furthering the objectives of
this part shall include maintaining capability to
perform the appropriate duties and responsibilities as
follows:
(1) Enact, whenever necessary, legislation enabling
counties and municipalities to regulate development
within flood-prone areas;
(2) Encourage and assist communities in qualifying
for participation in the Program;
(3) Guide and assist county and municipal public
bodies and agencies in developing, implementing,
and maintaining local flood plain management
regulations;
(4) Provide local governments and the general public
NFIP Regulations

with Program information on the coordination of
local activities with Federal and State requirements
for managing flood-prone areas;
(5) Assist communities in disseminating information
on minimum elevation requirements for development
within flood-prone areas;
(6) Assist in the delineation of riverine and coastal
flood-prone areas, whenever possible, and provide all
relevant technical information to the Administrator;
(7) Recommend priorities for Federal flood plain
management activities in relation to the needs of
county and municipal localities within the State;
(8) Provide notification to the Administrator in the
event of apparent irreconcilable differences between
a community's local flood plain management program
and the minimum requirements of the Program;
(9) Establish minimum State flood plain management
regulatory standards consistent with those established
in this part and in conformance with other Federal
and State environmental and water pollution
standards for the prevention of pollution during
periods of flooding;
(10) Assure coordination and consistency of flood
plain management activities with other State,
areawide, and local planning and enforcement
agencies;
(11) Assist in the identification and implementation
of flood hazard mitigation recommendations which
are consistent with the minimum flood plain
management criteria for the Program;
(12) Participate in flood plain management training
opportunities and other flood hazard preparedness
programs whenever practicable.
(c) Other duties and responsibilities, which may be
deemed appropriate by the State and which are to be
officially designated as being conducted in the
capacity of the State Coordinating Agency for the
Program, may be carried out with prior notification of
the Administrator.
(d) For States which have demonstrated a
commitment to and experience in application of the
minimum flood plain management criteria set forth in
Sec. 60.3, 60.4, and 60.5 as evidenced by the
establishment and implementation of programs which
substantially encompass the activities described in
paragraphs (a), (b), and (c) of this section, the
Administrator shall take the foregoing into account
when:
(1) Considering State recommendations prior to
implementing Program activities affecting State
communities;
(2) Considering State approval or certifications of
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local flood plain management regulations as meeting
the requirements of this part.
[51 FR 30309, Aug. 25, 1986]
§ 60.26 Local coordination.
(a) Local flood plain, mudslide (i.e., mudflow) and
flood-related erosion area management, forecasting,
emergency preparedness, and damage abatement
programs should be coordinated with relevant
Federal, State, and regional programs;
(b) A community adopting flood plain management
regulations pursuant to these criteria should
coordinate with the appropriate State agency to
promote public acceptance and use of effective flood
plain, mudslide, (i.e., mudflow) and flood-related
erosion regulations;
(c) A community should notify adjacent communities
prior to substantial commercial developments and
large subdivisions to be undertaken in areas having
special flood, mudslide (i.e., mudflow) and/or floodrelated erosion hazards.
PART 65--IDENTIFICATION AND MAPPING
OF SPECIAL HAZARD AREASTable of Contents
Sec.
65.1 Purpose of part.
65.2 Definitions.
65.3 Requirement to submit new technical data.
65.4 Right to submit new technical data.
65.5 Revision to special hazard area boundaries with
no change to base flood elevation determinations.
65.6 Revision of base flood elevation determinations.
65.7 Floodway revisions.
65.8 Review of proposed projects.
65.9 Review and response by the Administrator.
65.10 Mapping of areas protected by levee systems.
65.11 Evaluation of sand dunes in mapping coastal
flood hazard areas.
65.12 Revision of flood insurance rate maps to reflect
base flood elevations caused by proposed
encroachments.
65.13 Mapping and map revisions for areas subject to
alluvial fan flooding.
65.14 Remapping of areas for which local flood
protection systems no longer provide base flood
protection.
65.15 List of communities submitting new technical
data.
65.16 Standard Flood Hazard Determination Form
and Instructions.
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65.17 Review of determinations.
Authority: 42 U.S.C. 4001 et seq.; Reorganization
Plan No. 3 of 1978, 43 FR 41943, 3 CFR, 1978
Comp., p. 329; E.O. 12127 of Mar. 31, 1979, 44 FR
19367, 3 CFR, 1979 Comp., p. 376.
§ 65.1 Purpose of part.
42 U.S.C. 4104 authorizes the Director to identify
and publish information with respect to all areas
within the United States having special flood,
mudslide (i.e., mudflow) and flood-related erosion
hazards. The purpose of this part is to outline the
steps a community needs to take in order to assist the
Agency's effort in providing up-to-date identification
and publication, in the form of the maps described in
part 64, on special flood, mudslide (i.e., mudflow)
and flood-related erosion hazards.
[48 FR 28278, June 21, 1983]
§ 65.2 Definitions.
(a) Except as otherwise provided in this part, the
definitions set forth in part 59 of this subchapter are
applicable to this part.
(b) For the purpose of this part, a certification by a
registered professional engineer or other party does
not constitute a warranty or guarantee of
performance, expressed or implied. Certification of
data is a statement that the data is accurate to the best
of the certifier's knowledge. Certification of analyses
is a statement that the analyses have been performed
correctly and in accordance with sound engineering
practices. Certification of structural works is a
statement that the works are designed in accordance
with sound engineering practices to provide
protection from the base flood. Certification of ``as
built'' conditions is a statement that the structure(s)
has been built according to the plans being certified,
is in place, and is fully functioning.
(c) For the purposes of this part, ``reasonably safe
from flooding'' means base flood waters will not
inundate the land or damage structures to be removed
from the SFHA and that any subsurface waters
related to the base flood will not damage existing or
proposed buildings.
[51 FR 30313, Aug. 25, 1986, as amended at 66 FR
22442, May 4, 2001]
§ 65.3 Requirement to submit new technical data.
A community's base flood elevations may increase or
decrease resulting from physical changes affecting
flooding conditions. As soon as practicable, but not
later than six months after the date such information
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1

CHAIRMAN SUMNER:

2

the new business, minutes.

3

look at the minutes from the last meeting?

4

corrections or additions to it?

5
6

9

Let's start with

Everybody get a chance to
Any other

UNIDENTIFIED SPEAKER: Anything for August
(inaudible).

7
8

All right.

KEN PATRICK:

I think somebody got paid by the

word.
CHAIRMAN SUMNER:

Yeah, I think so.

I would like

10

to entertain a motion to accept the minutes as

11

presented.

12

MARK ROSS:

13

KEN PATRICK: Second.

14

CHAIRMAN SUMNER:

15

Motion made.

Been a motion and second.

in favor say aye.

16

(Response.)

17

CHAIRMAN SUMNER: Very good.

18
19

All

been approved.

The minutes have

And we have your turn, I guess.

KENNETH COOK:

Good evening.

So I guess to start

20

all of this off, as Teresa and I were working through

21

things today, I realized that I wasn't the one that

22

actually wrote this report, so I want Teresa's name on

23

the front of it, but it was mine.

24

will be able to answer any questions that you might

25

have on this though.

So hopefully we
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1

To sort of start with this, to give you sort of a

2

complete background of some of the items that have

3

happened.

4

floodplain maps that were originally drawn back in '78

To start with, Miami County did have

5

TERESA REEVES: '77.

6

KENNETH COOK:

'77.

And so that was sort of the

7

original time when areas in the county were shown as

8

being in the floodplain or having some kind of a

9

(inaudible) as to whether a site was in the floodplain

10
11

or not.
Miami County did not join the National Flood

12

Insurance Program until 1995, so although we did have

13

flood maps showing where the flood risk was, we

14

weren't really officially part of that program until a

15

little bit more recently.

16

So this sort of specific case starts -- is born

17

in 2015 when the applicants constructed a 1,320 square

18

foot building sort of along the south side of a

19

structure that was already on the property.

20

came to the county's attention mainly because they

21

were trying to get power attached to it and KCP&L

22

would not allow them to -- or would not attach power

23

to it because they did not have a building permit.

And it

24

So they started going through the process,

25

submitted a building permit application in 2016, and
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1

staff had worked with them, and I think engineers or

2

some other professionals at that time, to try to

3

determine what options were available to try to bring

4

the property into compliance with the floodplain

5

regulations.

6

forward beyond that with trying to finalize the permit

7

and getting the necessary approvals.

The property owner did not proceed

8

And sort of what brought this back up more

9

recently is the applicant did submit a request for a

10

boundary readjustment.

11

we typically would get before we would be able to

12

approve any kind of zoning case, is usually if there

13

was a violation on the property, we won't proceed

14

forward until that violation is corrected.

15

And so one of the things that

And so that sort of brought this back up, is, you

16

know, it never I think fully fell off the radar.

I

17

think it is something that we had even had some

18

discussions about right after I started with the flood

19

that happened in 2017, that we need to get back with

20

them, but then when they submitted that application

21

that sort of brought us to the point where we

22

contacted the property owners to let them know that

23

that was still considered a violation of the

24

floodplain regulations.

25

not in compliance with the floodplain regulations.

Because it was constructed
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1

So the floodplain regulations for non-residential

2

structures have two main options that are specified

3

now.

4

talk with people in regards to floodplain, we always

5

try and encourage, you know, try to find a spot

6

outside the floodplain if you can to locate a

7

structure rather than being in a floodplain, that

8

would be the preferable method of dealing with

9

construction.

One, granted, I would say, first of all, when we

10

The next option is, you know, if you are going to

11

build in a floodplain, if that is the only option that

12

is available to you, then trying to elevate that

13

structure so that we are above the base flood

14

elevation so that there is reducing the chance of

15

damage.

16

doesn't necessarily mean that an event can't happen

17

that might cause damage to the structure.

18

Because even if you are above the base flood,

So that is the main item that we usually talk to

19

people about is if you are going to build a structure,

20

the lowest floor elevation typically needs to be one

21

foot above base flood.

22

The other option that is provided in our

23

regulations is that you can flood proof a structure so

24

that it is water tight to an elevation of one foot

25

above the base flood.

A little bit more difficult
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1

sometimes to do to be able to get sort of that water

2

tight issue taken care of, but is another option.

3

But in those cases that I've dealt with, we are

4

usually dealing something with a doorway or a garage

5

door.

6

foot above ground level just usually doesn't make

7

sense to a lot of people.

8
9

And having to elevate the garage door to one

So this -- oh, our regulations do also have one
provision in them that is a little bit different.

We

10

do have a provision that allows for consideration of

11

variances for agricultural uses.

12

regulations allowance for accessory structures for

13

possible variances.

14

requirement is very limited, I believe it is a maximum

15

of 400 square foot.

16

We also have in the

The accessory structure

It is the size of a structure that you can even

17

consider a variance for an accessory structure.

18

Agricultural structure does not have that specific

19

limitation in regards to size of the structure, but

20

they -- the regulations have a number of criteria that

21

it needs to meet, which are sort of listed in the

22

report and we will get to some of those specific items

23

in a little bit.

24
25

That narrows I guess where we are at according to
applicants who have submitted their request for a
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variance from the floodplain regulations from the

2

requirement to have to construct the structure one

3

foot above base flood based on this structure being

4

used for agricultural use only, and not being required

5

to elevate the structure.

6

As you look at how our zoning regulations deal

7

with variances, this is a little more deep than ones

8

that you would typically deal with.

9

we are just looking at the five criteria that are in

Most are just --

10

the state statutes in regards to variance criteria,

11

(inaudible).

12

And those other items in this case for

13

(inaudible), the request needs to meet the

14

requirements of the state statute but also the

15

requirements that are specifically addressed in our

16

floodplain regulations, which are sort of above and

17

beyond that (inaudible) very similar or are sort of

18

getting to the same (inaudible) of what the main items

19

are (inaudible) items.

20

Of course (inaudible) of concern for Miami County

21

is that we are required (inaudible) to make sure that

22

we are doing things correctly (inaudible), regulations

23

effectively.

24

and I think my understanding is that can include, you

25

know, requirements for either making structures that

They can require us to do (inaudible)
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might not have been permitted correctly to either be

2

brought into compliance or especially, I think in some

3

scenarios, if the community really allowed some stuff

4

to happen, we need to actually participate in trying

5

to bring those structures into compliance with the

6

regulations in Kansas.

7

But at the end of the day what we are required to

8

do is to endorse the federal regulation which is 44

9

CFR, which is where most of the requirements come

10

from, and what we are looking at here today.

11

I would mention beyond the report, I did attach a

12

document that FEMA has prepared in regard to variances

13

in the National Flood Insurance Program that really

14

goes into a lot more detail in regards to specific

15

requirements, and how they would look at sort of

16

misuse, what things need to be considered.

17

And that should be attached to the back of your

18

packet.

What I would probably start pointing out is

19

page three of the document, FEMA has sort of three

20

things that it says that must be specifically sort of

21

looked at or that they have suggested be looked at in

22

addition to meeting the requirements set out by state

23

law, where for a variance, you know, it needs to be a

24

good and sufficient cause, an exceptional hardship

25

exists.

That the variance will not result in the
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additional threats to the public safety, extraordinary

2

public expense, or fraud and victimization of the

3

public, and the variance is the minimum action

4

necessary to afford relief.

5

So some of those are part of the items that they

6

would suggest need to be considered as part of the

7

variance process.

8
9
10
11

And next, sort of in the same document, at the
bottom of page four, they have key issues again -CHAIRMAN SUMNER:

Let me interrupt you just a

moment.

12

KENNETH COOK: Sure

13

CHAIRMAN SUMNER: I don't show anything except --

14

UNIDENTIFIED SPEAKER:

15

What document are you

referring to?

16

(Inaudible -- several speaking at once.)

17

CHAIRMAN SUMNER:

18
19
20

No, the other document there,

towards the back.
TOM BACH: Okay.

Thank you.

Too many documents

to look at here.

21

CHAIRMAN SUMNER:

Okay, and this one here, okay.

22

KENNETH COOK: That document --

23

CHAIRMAN SUMNER: So are we on three or four now?

24

KEN PATRICK: Four.

25

KENNETH COOK:

Page four, yeah.

Page four now
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which is (inaudible).

2

UNIDENTIFIED SPEAKER: These three points.

3

CHAIRMAN SUMNER: Yeah.

4

KENNETH COOK: Basically, that last paragraph that

5

we are looking at, which probably is a lot better on

6

your sheets.

7

important issues before granting a variance.

So a community should consider four

8

So this isn't necessarily specific issues with

9

the variance but just sort of overall I think it is

10
11

the community's perspective.
1, the community's liability on granting the

12

variance; 2, the cumulative impacts of the

13

floodplain -- on the floodplain of granting multiple

14

similar variances; No. 3, the variance decision will

15

last for the lifetime of the structure; and No. 4,

16

whether granting a variance would jeopardize the

17

community's participation in the National Flood

18

Insurance Program.

19

That final one is one that I view -- I sort of

20

mention more specifically in my staff report and that,

21

you know, that is something, again, that FEMA does

22

look at from time to time for communities to verify

23

how we are enforcing our regulations, and it can

24

result in a number of things.

25

And it might not result in anything but what can
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happen is that FEMA can place a community on probation

2

if we are not enforcing the regulations adequately,

3

which then would require every policyholder of flood

4

insurance within the community to pay a surcharge on

5

their premiums for as long as the community is on

6

probation.

7

They are, of course, more egregious situations,

8

you know, where you are really not enforcing the

9

regulations at all, FEMA could actually remove you

10

from the program which then no flood insurance

11

policies would be able to be written through the

12

National Flood Insurance Program for the community.

13

And so those are probably our two biggest

14

concerns on any cases or really anything in regards to

15

a floodplain.

16

that is sort of the areas that we give to people when

17

we talk with them about options that they want to do

18

for structures and the concerns that we have as a

19

community (inaudible) sometimes.

We deal with it on a regular basis and

20

TOM BACH: Can I ask you a question?

21

KENNETH COOK:

22

TOM BACH:

23

Sure.

While you are on that issue.

With

regard to floodplain insurance.

24

KENNETH COOK:

25

TOM BACH:

Uh-huh.

Does everyone who applies or everyone
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who builds in a floodplain, do they have to have

2

federal flood insurance or is it private insurance,

3

can they opt out, opt in, what is the legal

4

requirement there?

5

KENNETH COOK:

So what the -- the federal

6

requirement for having flood insurance is that you

7

have -- if you have a federally backed mortgage or

8

financing, you are required to have flood insurance if

9

you are located within a special flood hazard area.

10

TOM BACH:

Okay.

11

TERESA REEVES: Structures.

12

KENNETH COOK:

Yes, structures that are located

13

in a special flood hazard area.

So if you have paid

14

off your mortgage, you no longer necessarily have a

15

requirement to continue carrying flood insurance.

16

you can have a structure that is in the floodplain

17

with no flood insurance but that is more a person's

18

choice.

So

On the other hand --

19

TOM BACH:

But -- excuse me.

20

KENNETH COOK: Sure.

21

TOM BACH: But if they get wiped out from flood

22

waters, can they then go back against or request

23

assistance from the federal government for

24

reconstruction, for damages or anything like that?

25

KENNETH COOK:

I believe there were probably
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times where that can occur.

2

TOM BACH: Whether they have insurance or they

3

don't have insurance, can they go back and ask for

4

relief from FEMA for that damage?

5

KENNETH COOK:

I think if there is like a

6

federally declared disaster there are some

7

possibilities where some funding can come into play in

8

regards to that.

9

are talking more about Florida and hurricanes where

10

I think when we usually see that we

there is a really large event.

11

TOM BACH:

Okay.

12

KENNETH COOK:

Okay.

And so usually before, you

13

know, the federal funding comes into play outside of

14

just flood insurance, you have to have that federal

15

disaster declaration.

16

TERESA REEVES: And state too.

17

KENNETH COOK:

And I think, yeah, there are some

18

state disaster declarations that can also come into

19

play as well.

20

say, even if you are not in a floodplain, you can get

21

flood insurance (inaudible).

22

first on if you are in the floodplain, depending on

23

how high you are, is going to affect how your rate

24

is -- the next part is is if you are out of the

25

floodplain, then you can get a preferred risk policy

And I guess what I was also going to

Policies are just rated
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that costs less than what a normal policy would

2

typically cost.

3

TOM BACH: So I guess the second part of my

4

question is if FEMA would disallow the county to

5

participate in the federal program for violations they

6

considered to be violations of their requirements,

7

could you go out and get flood insurance, can I go get

8

flood insurance personally to cover me, even though we

9

are not in that federal program or covered by the

10
11

federal statutes?
KENNETH COOK:

Well, my understanding I think

12

there are some, and very few insurance companies, that

13

do provide private flood insurance.

14

possibly get flood insurance through those but if we

15

are not in the National Flood Insurance Program, then

16

you cannot get flood insurance through the National

17

Flood Insurance Program.

So you could

18

KEN PATRICK: The only ones I've seen is you can

19

go to a regular agent and get flood insurance but it

20

is actually the Federal Flood Insurance Program.

21

KENNETH COOK: Yeah.

22

KEN PATRICK: And I think if -- it is only the

23

older buildings that are in the floodplain that can

24

get the insurance and a newer building, like most

25

places, if they are -- you can't get the building
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permit if you are in the floodplain.

2

KENNETH COOK: Yes.

3

KEN PATRICK: And so you are -- and you can't get

4

flood insurance on a newer building that is in the

5

floodplain.

6

for building a building, did they?

7
8
9
10

Now, this one they didn't get a permit

KENNETH COOK:

Yes, yeah.

It wasn't permitted at

first.
KEN PATRICK: Yeah.
KENNETH COOK: And actually what I would say is,

11

especially when you look at the requirements from some

12

of the standards that are in here, and our floodplain

13

regulations are based off of what the State provides.

14

And so based off of state statutes, which is based off

15

of the National Flood Insurance Program requirements,

16

and so one of the requirements that is in here is, of

17

course, that if a variance would be granted, we are

18

required, as the community, to notify the applicant in

19

writing that insurance -- a variance to construct a

20

structure below the base flood will result in

21

increased premium rates.

22

So my understanding, I think, even if a variance

23

was issued, then they could still get flood insurance.

24

It is just that your rates are --

25

KEN PATRICK: Just a little higher rate, yeah.
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KENNETH COOK:

-- going to be significantly

2

higher than if not.

And so, you know, that is

3

something for probably them to think about a little

4

bit as well.

5

not have financing currently on the property.

6

you know, if a future property owner would buy it and

7

have any kind of financing on the property, then

8

technically there should be flood insurance at least

9

on that one specific structure, being three feet below

Because sometimes, you know, they might
But,

10

base flood elevation, that the premiums are going to

11

be relatively high.

12

I'm trying to think -- I can't think of off the

13

top of my head what I saw.

14

looking at recently were like a $100,000.00 policy on

15

something that was like 700 foot or 7 foot below base

16

flood.

17

something like that.

18

I think the ones I was

So that is pretty significant premiums on

So the -- again, the -- in this case, there are

19

extra criteria that the Board of Zoning Appeals has to

20

consider if you would decide to grant a variance to

21

the floodplain regulations, not just the normal

22

variance requirements but also the requirements that

23

are specified in the floodplain regulations.

24
25

And I'm not going to necessarily go through this
first part, but in the staff report starting on sort
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of the very bottom of page five, I basically have

2

pasted in the section of the regulations that deal

3

with floodplain regulations and then just sort of in

4

between --

5
6

KEN PATRICK:

Why don't you stop there for a

minute.

7

TOM BACH: Which document are you on now?

8

CHAIRMAN SUMNER: The same document in front of

9

him.

10

KENNETH COOK:

Page five of the staff report.

11

CHAIRMAN SUMNER:

12

KENNETH COOK:

13

TOM BACH: This is article 12-7.04.

14

KENNETH COOK:

Page five of 15.

Page five of 15.

Yes.

This is where I actually

15

pasted in portions of the regulations and then sort of

16

in between different paragraphs basically I put in my

17

comments in regards to my sort of interpretation, my

18

opinion of all of these different items.

19

And I did also note that Dale Staten, who was

20

representing the property owners here, in the staff

21

report there is also all of their documents that have

22

been submitted that include sort of their letter going

23

sort of through here and providing their -- these

24

items as well.

25

KEN PATRICK:

It is a different engineering
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company report.

2

KENNETH COOK:

3

KEN PATRICK: A couple of different engineering

4

What was that?

company reports.

5

KENNETH COOK:

Yes, yeah.

I think they had a

6

couple different engineers that did more with some of

7

civil and some of the structural items on that as

8

well.

9

So I just wanted to make sure that, you know,

10

that that is in there.

11

are just sort of items that apply and the Board of

12

Zoning Appeals need to consider as part of your

13

decision, you know, danger to life and property due to

14

flood damage, danger when materials may be swept onto

15

other lands and injure others.

16

That the first few criteria

And so in my opinion a lot of these are probably

17

a little bit more just sort of providing information

18

of the property and the information that you guys need

19

to consider as part of answering the questions later

20

on.

21

property due to flood damage.

22

So especially under No. 1, the danger to life and

And so these structures were actually impacted by

23

the flood in 2017.

So my understanding is that there

24

was some damage to the structures.

25

any building permit applications to -- for any

We did not receive
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improvements made to the structures as part of those

2

damages but, you know, the proposed structure is being

3

located sort of on the same elevation as the existing

4

structures that are there.

5

And so you can certainly assume that if a similar

6

event happens, it does have a possibility of being

7

impacted by flood waters.

8

Now, I would also note that if you read through

9

the entire packet and looked at all the information

10

that's been provided, they are proposing to do some

11

things to try to alleviate some of the concerns in

12

regards to using materials that are resistant to flood

13

waters, provide a flood fence, and some of those

14

things which would definitely meet minimum

15

requirements if a variance was ever approved.

16

But those are some specific items that you would

17

need to consider, but what we the might do is I think

18

they are probably more specifically what you guys are

19

concerned with tonight.

20

If you move on to page eight, you go into the

21

conditions for approving floodplain variances.

So

22

these are the more specific items that you guys need

23

to consider as part of granting a variance.

24

No. 1 is generally variances may be issued for

25

new construction and substantial improvements to be
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erected on the lot of one-half acre or less in size,

2

contiguous to and surrounded by lots with existing

3

structures constructed below the base flood level,

4

providing items two through six below have been fully

5

considered.

6

acre, so does the technical justification required for

7

issuing the variance.

8
9

As the lot size increases beyond one-half

And a lot of these -- this is, I think,
specifically addressed on page 11 of the FEMA document

10

if you were wanting to look at more specifics, but

11

what they talk about in that document is this wasn't

12

really just trying to make it easier for somebody to

13

do something on that half acre lot size just because

14

they wanted to look like the other structures around

15

them.

16

It was more of a consideration that if you are on

17

that small of a parcel doing the improvements that

18

would be required in order to comply with the

19

regulations, it might actually cause more damage to

20

the neighbors than what would happen to you by not

21

elevating.

22

And so that was a lot of the consideration that

23

is provided in that document is that this was more

24

because of the area around you that you are -- if you

25

elevated everything as high as you could, you might
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actually be directing the flood waters and stuff on to

2

others and causing more damage.

3

And then, again, the -- as the size of the

4

property increases, the technical justification also

5

must increase as well.

6

are times where a large parcel, there might be a need

7

for the granting of a variance for a structure in the

8

floodplain.

And so there very definitely

9

There are specific uses, especially if they are

10

beneficial or worked with areas in a floodplain, so,

11

you know, like a dock facility, it has to be next to

12

the water, it is going to be in the floodplain, you

13

know, there is things that you have to do to make sure

14

that that works.

15

And so there was definitely some areas where

16

being more than half an acre doesn't necessarily mean

17

that it has to get denied, but you really have to, I

18

think, consider all of the issues involved as the

19

parcel size gets bigger before you can grant that.

20

Staff feels that with the size of the parcel that

21

there are -- there were options available either to

22

locate the structure in another portion of the site or

23

for fill to be placed on the property, so that the

24

structure would be elevated to be one foot above base

25

flood.
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And there is -- from what I can see, there is not

2

a specific issue that would restrict them to say that

3

this structure can't be elevated, that there is not a

4

specific function of the building that it has to be

5

right at the existing grade level.

6

increased cost for the development of the building,

7

but to me -- it is probably something that would be

8

required if it would have gone through the process.

9
10
11

And so it is an

Now, No. 2, historic structures, this isn't a
historic structure so not even any comment on No. 2.
No. 3 is more in regards to structures that

12

are -- or property located within the floodway.

13

portion of the property is not located within a

14

floodway, and so, again, isn't really an issue as part

15

of this request.

16

This

No. 4, the variance shall be -- shall only be

17

issued upon a determination of the variances, the

18

minimum necessary considering the flood hazard to

19

afford relief.

20

And some things that were mentioned in that but,

21

again, the FEMA document is if you are going to grant

22

a variance, they suggest still requiring as much

23

elevation as possible.

24

of flow which then would go back to sort of what is

25

being proposed here of use and materials and flood

And so 4, also the discussion
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vents and everything.

2

minimum possible in order to reduce the risk as much

3

as possible and comply with the National Flood

4

Insurance Program as much as we can.

5

And whether -- what is the

No. 5, variances shall only be issued upon a

6

showing of good and sufficient cause.

7

that I don't believe that good and sufficient cause

8

can be shown for granting the variance.

9

My opinion is

It would appear that the main issue is that the

10

structure was constructed without any permits, and so

11

now that does create more -- it does create a little

12

bit more of a burden for the owner to come in after

13

the fact and they have spent substantial sums of money

14

to (inaudible).

15

KEN PATRICK: Who is the contractor that he

16

retained that did that?

17

KENNETH COOK:

18

KEN PATRICK: Okay.

19

KENNETH COOK:

20

MARK ROSS: So the original structure was built in

21

Yes, yeah, it was his contractor.
So it was his issue.

Yeah.

2015?

22

KENNETH COOK:

23

KEN PATRICK: That's what I was --

24

KENNETH COOK:

25

So the structure -- the --

The 1,320 square foot structure

which is --
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KEN PATRICK: The one we are talking about.

2

KENNETH COOK:

3

-- A portion of -- if you looked

at pictures or if you drove by the building.

4

MARK ROSS: Yeah.

5

KENNETH COOK:

And you looked at pictures of it,

6

it is just a small portion of that structure.

7

is the south end.

8

were originally built there.

9

in '91 which was before we had any kind of regulations

10

adopted.

So it

There is two other structures that
One that was built back

And the next one was built --

11

TOM BACH: Were they both built with permits?

12

KENNETH COOK:

13

The 1991 was before Miami County

had a permit program.

14

TOM BACH: Okay, right.

15

KENNETH COOK:

So we sort of considered that

16

(inaudible).

17

permit.

18

where floodplain was considered as part of that

19

application.

20

did have conversations with the State of Kansas to

21

sort of go -- how should we deal with this, you know.

22

The 1999 one was issued a building

We have dug through the file, we cannot see

It, in our mind, should have been.

We

Now we are having a request for a variance for

23

another structure being built sort of adjacent to this

24

when this one wasn't built in maybe compliance with

25

the floodplain regulations.
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And my understanding of the direction that we got

2

is that the sort of -- the time period that has lapsed

3

from when that was, our ability to sort of enforce the

4

regulations --

5

TERESA REEVES: The statute of limitations.

6

KENNETH COOK:

Sort of the statute of limitations

7

has sort of passed and there is not really much we can

8

do now.

9
10

KEN PATRICK:

So we were kind of an unindicted

co-conspirator on that deal.

11

KENNETH COOK:

Yeah.

12

KEN PATRICK: Okay.

13

KENNETH COOK:

So --

It is past, I mean, we just aren't

14

going to deal with that specific issue.

15

is when the most recent addition.

So the first one

16

was a 2,400 square foot building.

The second one was

17

a 2,400 square foot building and then this one was a

18

1,300.

19
20
21
22

TOM BACH: I read all that, and I was getting a
little confused.
KENNETH COOK:

Yeah, the current events and

everything.

23

TOM BACH: Yeah.

24

KENNETH COOK:

25

And then 2015

Let's see where -- so then Item B

under No. 5 is the determination that failure to grant
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a variance would result in exceptional hardship to the

2

applicant.

3

that they spent money building the structure first,

4

they have also spent some money working with engineers

5

and other professionals to try to bring it into

6

compliance and also working with the State of Kansas

7

to get approval to -- from the state to be able to do

8

the improvements that they desire.

And, you know, I would say I do understand

9

But it would -- well, I sort of, again, posted --

10

or pasted a thing from the FEMA document in there that

11

at the end talks about that financial hardship or

12

health conditions of the property owner are never a

13

sufficient cause for granting a variance and building

14

a structure without permits, this sort of fits under

15

that area as well.

16

that a determination of the granting of a variance

17

will not result in increased flood heights, additional

18

threats to public safety, extraordinary public

19

expense, create nuisances, cause fraud or

20

victimization to the public.

21
22
23

And then Item C in that one is

And I don't feel that this has any effect on
those items.
Item No. 6 is more sort of what we talked about

24

briefly that if a variance would be granted, the

25

community is required to provide official notification
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1

to the property owner saying that these are issues

2

that will affect them and the property coming forever.

3

What I would recommend -- the official is just that we

4

have to send them a letter.

5

there needs to be something put with sort of the

6

deeds, so that when somebody else is getting ready to

7

acquire the property, they will be made aware,

8

hopefully before a purchase happens, that there is an

9

issue that this has happened on this property and that

My recommendation is that

10

they have the possibility of having higher flood

11

insurance rates based off of what has possibly been

12

approved.

13
14
15
16
17

And so that sort of -- if something was approved
we would recommend (inaudible) at a minimum.
TOM BACH: Are you talking about every deed
recorded?
KENNETH COOK:

Well, it would -- what we would do

18

is probably more of a certification or affidavit that

19

would get filed with the deeds.

20
21

KEN PATRICK: Would this be look a lien against
the property --

22

TOM BACH: Well, against that specific property.

23

KENNETH COOK:

24

TOM BACH: Okay.

25

Yeah.
But what about notification to

other people that buy property in the county or
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1

whatever, with their deed stating that their flood

2

insurance premiums could go up or could be denied

3

because of this action, wouldn't they have a right to

4

notice?

5

KENNETH COOK: I mean, I don't know if that

6

would -- I mean, it is something I think more for

7

consideration here at this board.

8

would decide to that that is something that maybe

9

could happen, if it is -- I assume it is more if this

I think if you

10

happens, probably more than once, I don't know how

11

often FEMA --

12

TOM BACH: But that could be a possibility and I

13

would like to know that before that I build in the

14

county.

15

KENNETH COOK:

Yeah.

16

TOM BACH: Right?

17

KEN PATRICK: And if (inaudible) and that is not

18

conforming (inaudible) and then this one is another

19

event (inaudible).

20

KENNETH COOK:

And I don't think that it is

21

anything that would be required.

I mean, that would

22

virtually be impossible and there are so many

23

different cases that could happen that could possibly

24

cause FEMA to look at placing us on probation

25

or (inaudible) that would be in the NFIP, which I
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1

don't think -- it would be very difficult and

2

expensive to list something for every single property

3

in the county.

4

KEN PATRICK: (inaudible) a temporary permit this

5

one, as long as this guy and his wife owned the

6

property, they could maintain it like it is, but on

7

transfer of the property it would have to be brought

8

into conformance.

9

couple, of course.

10

We are talking about an 80 year old

KENNETH COOK: I haven't -- I haven't heard

11

anything like that.

12

I guess, probably just some concerns on how that would

13

work because, you know, it -- especially if the

14

property owners are no longer around, and it is passed

15

on to a family member or something like that.

16

And, I mean, to me I would have,

KEN PATRICK: When somebody would get title

17

insurance, it would be of record that they were buying

18

it and buying this property, they would have to make

19

(inaudible) of record.

20

anybody who would be buying the property.

21
22

And it would come up with

TOM BACH: Well, that really doesn't have any
bearing on our variance request though, does it?

23

KEN PATRICK: No.

24

TOM BACH: I mean, I understand what you are

25

saying.
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1

KEN PATRICK: No, if we are -- no, but we have a

2

little history of trying to be nice guys when we

3

shouldn't necessarily.

4
5

TOM BACH: Yeah, I understand that, but that has
no bearing, does it, on whether or not --

6

KEN PATRICK: No, it really doesn't.

7

UNIDENTIFIED SPEAKER: My question is --

8

KENNETH COOK:

9
10

Teresa wanted just me to remind

you, definitely after I finish sort of my
presentation, the applicant still is here.

11

KEN PATRICK: Right.

12

KENNETH COOK:

So before we do really much

13

deliberation, it is probably best to probably almost

14

try to get through my report real quick, let them

15

talk, and then that will open up a better time for you

16

guys to have more of a discussion, ask questions and

17

sort of do your deliberation.

18

KEN PATRICK:

19

KENNETH COOK: So if we might do that real quick,

20
21

Okay.

that might be helpful.

So that was No. 6.

And at the bottom the page, 12-7.06 on the bottom

22

of page nine, it talks about conditions for approving

23

variances for agricultural structures specifically.

24

So this is one of the specific requirements that

25

allows for the possibility of variances for
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1
2

agricultural structures.
And one thing that I would note on this is that,

3

you know, variances granted shall meet the following

4

conditions as well as those criterion conditions set

5

forth in section 12-7.04 and 12-7.05 of this article,

6

which are just items that we just finished talking

7

about.

8

So it is sort of saying here are some additional

9

requirements but it also has to still meet all of

10

these other standards that were already listed in

11

order for a variance to be approved.

12

So what I would say in short there is that I

13

don't feel that it meets all of those conditions,

14

especially in regards to that half acre requirement of

15

No. 1 of that previous section.

16

a 91 acre parcel, that they had sufficient space or

17

ability to do something to bring it into compliance

18

originally.

That with this being

19

No. 1 of these items, all agricultural structures

20

considered for variance from the floodplain management

21

regulations of this article shall demonstrate that the

22

variance structure is located and why in expansive

23

flood areas and no other alternative location outside

24

of the special flood hazard area exists for the

25

agricultural structure.

Residential structures such
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1

as farmhouses cannot considered as agricultural

2

structures.

3

And so I would say, you know, that the width of

4

the floodplain here isn't excessively narrow, in my

5

opinion, it is wider.

6

ever actually said what is quite expansive of the

7

floodplain, so in my opinion I feel like it probably

8

meets that definition.

9

I couldn't find any place it

But it also says that there has to be no other

10

alternate location outside of the special flood hazard

11

area that exists for that to be granted.

12

No. 2, use of the varied structures must be

13

limited to agricultural purposes in zoning only, as

14

identified on the flood insurance rate map.

15

that would be one of our requirements that we would

16

require an agricultural -- a certificate of

17

agricultural use to be signed which would get filed

18

with deeds.

19

that that is a restriction for that structure.

20

And so

And so a future property owner would see

No. 3, for any new or substantially damaged

21

agricultural structures, the exterior and interior

22

building components and elements, foundation, wall

23

framing, exterior and interior finishes and flooring

24

below the base flood elevation must be built with

25

flood resistant materials in accordance with section
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1

12-06.01 (4b) of this article.

2

And I would note that as you look through the

3

documents that they have, I think, done everything

4

they can to comply with that.

5

be granted, there would probably be a little bit more

6

verification that we would have to do to make sure

7

that those are fully complied with and there might be

8

some additional certifications that they would have to

9

also submit possibly being signed or stamped by an

So if it was going to

10

architect or engineer, just to say that yes, it

11

does -- they all were at the time, according to all of

12

those requirements.

13

No. 4, the agricultural structures must be

14

adequately anchored to prevent flotations, collapse or

15

lateral movement of the structures in accordance with

16

section 12-6.01(4a) of this article.

17

All of the building's structural components must

18

be capable of resisting specific flood-related forces,

19

including hydrostatic, buoyancy and hydrodynamic and

20

debris impact forces.

21

Again, they have employed an engineer that has

22

looked at the structure of the building, and has, I

23

think, made some proposals on additional footings and

24

other items that would be required in order for the

25

structure to comply with that.
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1

I think, again, there would be some minor things

2

that we would have to look at to make sure that all of

3

the components of the structure meet that requirement,

4

but that's something that could occur.

5

No. 5, any mechanical, electrical or other

6

utility equipment must be located above base flood

7

elevation and floodproofed so they are contained

8

within a water type floodproofed enclosure that is

9

capable of resisting damage during flood conditions,

10
11

in accordance with the same article.
The applicants have specified that there is no

12

mechanical or electrical or utility equipment

13

currently located in the building.

14

there is sort of an electrical panel that is in there

15

that is not connected right now that they have

16

specified that isn't going to be used.

17

the county perspective what we would say is that

18

that --

19
20

I would note that

I think from

KEN PATRICK: Well, this came up because they
couldn't get electric hooked up because of it.

21

KENNETH COOK:

22

KEN PATRICK: So, obviously, they plan on putting

23
24
25

Yes.

it in there.
KENNETH COOK:

Yeah.

So what we would suggest

is, you know, if they aren't going to use it, then
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1

probably all of that equipment needs to be removed or,

2

if it is going to stay, then we would want to go ahead

3

and do the shots and verification that everything is

4

located so that it is one foot above base flood or

5

floodproofed or whatever is needed, depending on which

6

way that would go.

7

No. 6, the agricultural structures must be in all

8

of the Flood Insurance Program opening requirements,

9

which just talks about we require a flood vents around

10

the foundation so that you don't get a whole bunch of

11

water around the outside and ends up causing problems

12

on the inside.

13
14
15

So it equalizes pressure and that, again, is
something that they have shown in their plans to do.
No. 7, the agricultural structure must comply

16

with the floodplain management, floodway encroachment

17

provisions.

18

really an issue on that case.

19

This isn't in a floodway again, so not

No. 8, major equipment, machinery and other

20

components must be protected from any flood damage.

21

The applicants have specified that the equipment and

22

machinery or other content that would be stored in

23

this building would either not be impacted by flood

24

waters, such as some of the implements for the

25

tractor, or if the tractor itself sits high enough
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1

that it wouldn't -- that the main components of it

2

would be above the base flood elevation.

3

No. 9, disaster relief assistance under any

4

program administered by the federal agency shall be

5

paid -- federal disaster I think, of course, shall be

6

paid for any repair or restoration costs of the

7

agricultural structures.

8

And on that one and the next one I just list that

9

we would require -- we would send the necessary letter

10

to the property owner but also require documents to be

11

filed with the Register of Deeds.

12

No. 10 just goes back into that insurance

13

question, that increased costs can occur because of

14

this.

15

No. 11 just goes into wet-floodproofing,

16

construction techniques must be reviewed and proved by

17

Miami County and a registered professional engineer

18

architect prior to the issuance of a floodplain

19

development permit for construction.

20

So that is where we would be if it would get

21

approved that we would verify that all of those are

22

compliant.

23

some additional documentation that we would need.

24

course, a floodplain development permit actually

25

submitted, but then we would need elevation

And, again, there would probably just be
Of
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1

certificates showing that everything was how it was

2

built, that it was floodproofed and everything

3

appropriately.

4

Article 23 of the Zoning Regulations goes into

5

more of the standard conditions that the Board of

6

Zoning Appeals considers as part of the variance

7

request.

8

criteria, you also have to make sure that all of the

9

criteria and the BZA requirements are also met.

And, again, in addition to the floodplain

10

The first of which is the variance requested

11

arises from such condition which leads to the property

12

in question, which is not ordinarily found in the same

13

zoning district and it is not created by the actions

14

or actions of the property owner or the applicant.

15

I want to primarily stay on this one.

16

some other things that are in the report but the

17

structure was built without permits to me is the main

18

ingredient there.

19

There are

Item B, the granting of the variance would not

20

adversely affect the rights of adjacent property

21

owners.

22

adjacent property owners as long as things do get

23

designed correctly and attached and constructed

24

correctly so that things don't float downstream.

25

So that should not really be an issue.

I don't believe it should have any impact on
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1

C, the strict application provision of these

2

regulations from which a variance is requested will

3

constitute an unnecessary hardship upon the property

4

owner represented in the application.

5

And my opinion is that it would not constitute

6

unnecessary hardship.

7

wasn't received when it was originally required for

8

the construction.

9

Again, it is because a permit

Item D, the variance desired will not adversely

10

affect the public health, safety, morals or

11

convenience, prosperity or general welfare.

12

believe that this would have an impact on that.

13

don't think that is the issue here.

I don't
I

14

E, granting the variance desired will not be

15

opposed to the general spirit and intent of these

16

regulations.

17

(inaudible).

18

And I do believe the most of the

The desire is not necessarily just to protect

19

structures but also the possibility of items inside

20

the structure from flood damage, and to make sure that

21

things are reasonably safe from flooding, even though

22

there is no way to guarantee that we are going to be

23

able to keep it 100 percent from flooding on any kind

24

of event.

25

But the desire is to try to reduce the losses and
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1

also to make sure that there is no risk for them for

2

these types of regulations.

3

My recommendation is for not approving the

4

(inaudible) because it doesn't meet the conditions

5

that I've just read to you.

6

basically my findings down below.

And those are just

7

I would mention that, again, if a decision was

8

made to do something different, we would need to go

9

through and determine each of those findings of how it

10

complies with the regulation.

11

that with those requirements and the floodplain

12

regulations as well.

13

We would have to do

Because all of those are required.

I did prepare

14

just sort of some draft conditions that would sort of

15

be the minimum requirements that I could do and

16

consider if some kind of variance was approved, to

17

make sure that all of the concerns are addressed.

18

So I would be more than happy to answer any

19

questions we have or what might be better is you might

20

want to listen to the applicant's representative and

21

then once he's done, then we can ask him some further

22

questions.

23
24
25

CHAIRMAN SUMNER: I do have one question, what we
are talking about here is just the addition?
KENNETH COOK:

Yes.
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1
2

CHAIRMAN SUMNER: Is the first and second part,
are they in the floodplain?

3

KENNETH COOK:

Oh, yes.

4

CHAIRMAN SUMNER: So the whole building is.

5

KENNETH COOK:

Yeah.

The whole building is and

6

one thing that I didn't mention but if you look

7

through, you have a number of different documents so

8

FEMA has like a substantial improvement, if

9

substantial damage does happen, that sort of talks

10

about, in cases like this, what would be required if

11

the building was a prefirm building and somebody wants

12

to build a structure right next to it, do you have to

13

make the new structure in compliance with the

14

floodplain regulations.

15

CHAIRMAN SUMNER: Uh-huh.

16

KENNETH COOK: In this case where you have --

17

okay, let's see, so where you have a lateral addition

18

is -- I'm looking at the wrong one.

19

addition where it is not structurally connected,

20

addition required to comply with (inaudible) the

21

existing building is not going to be required to

22

comply.

23

I think a lateral

Now, if you have substantial improvement where

24

you are actually adding on, you know, to an existing

25

structure that is in a floodplain, so let's just say
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1

that their house is located in a floodplain, you are

2

going to add on a room.

3

CHAIRMAN SUMNER: Uh-huh.

4

KENNETH COOK: Or adding onto your house.

If the

5

improvements that you are adding on to the house are

6

more than 50 percent of fair market value, our

7

floodplain regulations would say that you have to

8

elevate the structure to existing regulations.

9

The whole thing.

So if you had a basement under

10

your house, you would be filling in the basement,

11

elevating the structure.

12

CHAIRMAN SUMNER: Right.

So this one here then,

13

any recommendations, if it was improved that the

14

recommendations be done, it doesn't have to be done to

15

the whole building, just for this last section then.

16
17

KENNETH COOK:

I mean, I think that's how we've

been looking at it and I think that's --

18

CHAIRMAN SUMNER: Okay.

19

KENNETH COOK:

-- been our conversations with the

20

state, so we are sort of looking at -- we are beyond

21

that.

22

if anything did get approved, there are some propane

23

tanks that are out adjacent to the structure.

24

minimum those should -- it needs to be brought into

25

compliance of floodplain regulations so that they are

I think the one thing that we would recommend,

At
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1

tied down --

2

CHAIRMAN SUMNER: Yeah.

3

KENNETH COOK: -- so that they don't possibly

4
5
6

float off.
KEN PATRICK: Let me see if I got the chronology.
The first part was when they were (inaudible) --

7

KENNETH COOK:

8

KEN PATRICK: So nothing wrong.

9

Yes.
The second part

there were requirements at the time, the county knew

10

it, the homeowner knew it, and somehow they got it.

11

So when he did that, he probably already knew that

12

second part was in conformance.

13

And so then when he started the third part, that

14

mysteriously didn't get permitted, that he probably

15

knew that was out of compliance also.

16

KENNETH COOK:

And I can't -- I can definitely

17

say that on the second one they did get a building

18

permit.

19

KEN PATRICK: Yeah.

20

KENNETH COOK:

I cannot find at all where there

21

was any mention of a floodplain being taken into

22

consideration.

23

KEN PATRICK: But it did go -- I thought

24

there were -- I thought somebody went to -- I thought

25

there was some discussion of it being at -- the second
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1

part being a floodplain at the time.

2

KENNETH COOK:

3

KEN PATRICK: Okay.

4

KENNETH COOK: We've had some discussions more

5

Well, not at the time.

recently --

6

KEN PATRICK: Okay

7

KENNETH COOK:

8
9
10
11
12

-- to clarify what do we do now

because it was 20 years in the past.
KEN PATRICK: As far as we know, it was just
discovered now, it wasn't known at the time.
CHAIRMAN SUMNER:

DALE STATEN:

14

CHAIRMAN SUMNER:

16
17

Thank you.

Go ahead and

approach the podium and state your name and --

13

15

Okay.

Okay.

Can I set up?

Are you the property owner or

the representative then?
DALE STATEN:

I'm Dale Staten.

I'm the architect

and I'm here on behalf of Ron and Phyllis Nolan --

18

CHAIRMAN SUMNER:

Okay.

19

KEN PATRICK: Okay.

20

DALE STATEN:

21

KEN PATRICK: So the applicants aren't here, just

-- the owners

22

their representative.

23

DALE STATEN:

24

CHAIRMAN SUMNER:

25

DALE STATEN:

I'm just here to represent them.
Okay.

Sorry, it takes me a minute.

There
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1

were 96 pages when I got the e-mail.

2

guys got one too.

3
4

I'm sure you

KEN PATRICK: I hit the print button without
looking at how long it was.

5

CHAIRMAN SUMNER:

6

DALE STATEN:

Did you really?

And thank you guys for taking the

7

time to hear this.

I know you don't probably get a

8

lot of floodplain variance applications.

9

onerous, as the Nolans have found out.

It is pretty

10

I want to kind of go over the narrative quickly

11

and our application, and then I'm going to jump kind

12

of back into the status report.

13

their findings.

14

findings, and I kind of want to attack kind of the

15

difference between the two.

16

I want to go back to

I know you guys have read our

So Ron and Phyllis have both lived on this

17

property almost 50 years.

18

68 Highway, and owned land prior to that.

19

acquired this piece and ranched on it and I think

20

improved it, built the house and built these

21

buildings.

22

They actually live south of
Then they

I think it is important to look at that timeline,

23

and I think there is some nuances in how those

24

buildings got built, and what has happened with that

25

floodplain, and the way that that has been regulated.
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1

I don't think that it is -- I would hate to think

2

that they have done this intentionally or to make that

3

assumption.

4

we are here tonight is because they -- they hired an

5

electrician to do security lighting and in the process

6

he said "why don't we move this service on the

7

existing second building".

8
9

And in particular, the only reason that

There are three buildings there now.

There is

the original, there is the second, and then there is

10

this third shed building.

11

move that service outside onto the end of this

12

building".

13

And he said "why don't we

And so that electrician, in putting in a security

14

light, talked them into doing this and came here to

15

city hall to get a permit and said -- you know, he

16

talked to KCP&L.

17

this corner of the building, the pole will be here we

18

will do this".

19

got, you know, the conduit in the ground, here we go.

20

He came down here to get the permit and he said,

They said "yeah, we will put it on

He said "great".

They have already

21

"hey, look, here we are".

And city hall said "you

22

guys don't have a permit for that building, you are in

23

trouble.

24

"by the way, you don't get a permit you need to get a

25

floodplain permit and that's going to be more

You can't get an electrical permit", and,
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1

difficult than you think".

2

And that started all of this.

3

hired hand over there to mow the grass.

4

pamphlet, they contacted an engineer, who is like a

5

million years old.

6

went kind of around the hired hand, cut some holes in

7

the side of the building, kind of along with what the

8

engineer told them to do in his letter, and the

9

pamphlet.

10
11

They sent their
He had a

He talked with the state.

They

They came back over here to get a building

permit, and didn't (inaudible).
And there is more to it than that, but I kind of

12

wanted to jump into that piece right there.

13

hired a contractor, based on referrals from a neighbor

14

and from a local business in Louisburg to build the

15

building.

16

So they

He built the building because there is a lot of

17

traffic down their road, and they are having some

18

security issues.

19

replacing his tractor seat and it rotting off and he

20

wanted to get some of his stuff inside.

21

He also was kind of getting tired of

They have been -- they get a lot of people that

22

kind of come up their driveway.

23

but anything that is left outdoors is kind of suspect

24

and things walk off.

25

They have got a gate,

They have been robbed at gunpoint in their
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1

driveway and so they are getting up there in years,

2

and anything they can keep under lock and key and

3

worry less about is better.

4

And so they hired somebody to build this shed

5

addition.

They hired somebody who they thought was

6

reputable.

7

were licensed, and they thought they were doing

8

everything right.

They had a stamped set of drawings, they

9

It wasn't until they got the permit or went to

10

get the permit for the lighting that they found out

11

that they had a problem.

12

dormant until they purchased another piece of property

13

so that they could finish the fence on the other side

14

of their property.

15

The -- this problem laid

They bought another item of five acres or so

16

adjacent to their driveway.

17

their neighbor.

18

-- they put in a fence.

19

know, they paid the neighbor.

20

reporting the deed, found out that they were unable to

21

actually get that in their name and so it has been

22

sitting -- they have already paid the neighbor, and

23

they have been sitting on it, they had to survey his

24

property, etc., etc., etc.

25

They purchased that from

And hired a surveyor -- or had that
And in the process -- you
In the process of

The older engineer couldn't take them any further
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1

in this process.

2

can you help".

3

this is going to take a little bit more than just a

4

couple flood vents.

5

engineer.

6

engaged a surveyor and myself.

7
8
9

And they contacted me, and said "hey

And as I dug into it, I realized that

And so we have engaged a civil

We've engaged a structural engineer.

We've

So we have a team of about nine people who have
worked on this little shed.
KEN PATRICK: For a 1,500 foot shed.

10

DALE STATEN:

Yeah.

11

KEN PATRICK: Shit, why don't they just build it

12

someplace else, it would be cheaper than paying all

13

you guys.

14

DALE STATEN: Well --

15

CHAIRMAN SUMNER: That's kind of what I thought.

16

DALE STATEN:

Well, they would tear it down and

17

forget about it.

And that's really kind of where they

18

are because the solution from the state is to cut

19

holes in the side of the shed, and to dig a trench.

20

don't know how big it is, you guys read the --

21

CHAIRMAN SUMNER: Yeah, I read it.

22

DALE STATEN:

I

A foot and a half deep by 200 foot

23

by the length of the building which is 100 and

24

whatever.

25

and then to truck that dirt off.

Until that -- the little bench falls off
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1

So they feel like they are experiencing an

2

exceptional hardship.

3

it wasn't inspected, and we don't know really what the

4

foundation looks like, and the structural engineer

5

can't verify that, they are going to have to go inside

6

and grab a floor and dig up a foundation and work on

7

it, and add additional bolts and more rebar, and

8

just -- they have got into a tar baby.

9

Plus we also have to -- because

And Ron is old enough that he's a bit stubborn

10

and, you know, he's had it in there, and he just can't

11

understand why he -- you know, it doesn't make a lot

12

of sense to him.

13

the building still may come down.

14

uninsured.

15

your regulations.

16

by, it is provided by your insurer.

17

And even if he gets this, you know,
The buildings are

They are -- that document is not part of
It is something that you guys abide

It is not part of the regulations.

It is

18

something that I will pull from as I talk to you guys,

19

because I do think it has some points for them.

20

But the regulation points out that most buildings

21

are preferably built one foot above base flood

22

elevation.

But agricultural buildings have an

23

exception.

It also says in the second half of that --

24

and there is and/or or something like that, but it

25

also says that they can be wet-floodproofed, not
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1

including like sanitary and utility, but that they

2

should resist hydrostatic pressure and buoyancy, which

3

this building does, especially after we pour all that

4

additional concrete in it, and it is a steel and

5

concrete building with a gravel floor, which we have

6

definitely met the technical criteria for.

7

So if we go in the staff report, Kenneth pointed

8

out that, you know, ag buildings are allowed to be

9

built on grade.

10

When we met -- when I met with staff, they

11

directed us to get the approval from the state first,

12

and I don't think they thought we could get it.

13

we, you know, we had already been in contact with them

14

and Robert Wessell, the civil engineer, already knew

15

what they were going to do.

16

us, you know, these are the three options they would

17

have, and what we are going to do is we are going to

18

give you a punitive measure, we will allow you to have

19

an agricultural building in the floodplain.

20

it is expansive, and you are far away from it, you are

21

in the fringe area, and the depth of the water is not

22

that great.

23

But

They were going to tell

Because

So, you know, we chose to dig the trench.

24

chose to remove the ballast area, and that is

25

something the state likes to see.

We

That is what the
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1

D -- whatever, the DWR, DRW, because what they want to

2

see is when you put a volume in they want to see you

3

take a volume out.

4

So what staff is asking us to do is take an

5

agricultural building and put it on a plinth or raise

6

it up, put more fill under it, and put it up one foot

7

above base flood elevation.

8
9

So right now we would be 2.88 down in the water
and they would like us to go 3.88 up above it, plus

10

add a dirt or gravel ramp up to it, kind of pitch, you

11

know, probably at a minimum of 1 to 12, you know.

12

So add a football field up there to get a tractor

13

into it, and the other building.

14

technically more difficult, because we have to go the

15

other direction where the slope falls off, so that

16

would make it even a bigger ramp.

17

adding volume into the area that the flood water is

18

already in.

19

So that is

So we would be

So we would be going into a counterintuitive

20

direction than the state is asking us to do.

Your

21

regulations are adopted from the state.

22

draft regulation.

23

less they hold where you guys have modified them

24

probably a little bit, dropped them in here and that's

25

what you guys are regulating as the BZA.

They are a

You guys have adopted them, more or

BZA June 17, 2020 Hearing - 000256

53
1

So when there is a question about how they should

2

be regulated, staff calls the state and says hey, what

3

does this really mean, A zone, AE zone, AO zone, all A

4

zones, and you give them a call and they say yeah, it

5

means you are in the right area.

6

The technical justification for this site being

7

greater than an acre or less then a half acre is

8

great.

9

in and we were a residential lot or something like

If we are on a small lot and they were coming

10

that, it would be, you know, be above, you know, one

11

foot above base flood elevation.

12

We already have a high bar for a technical

13

justification because we are digging them -- we are

14

digging an open trench in parallel with the thread of

15

the creek, and we feel, and the seven agencies that

16

approved us, you know, the environmental protection,

17

the remediation of the state, the, you know, the

18

terrestrial ecologists and all those other folks

19

agreed with us.

20

And so we feel like we met that technical

21

justification.

And then meeting the minimum --

22

meeting the minimum justification for the variance, we

23

also feel that we've met the NFIP -- the NFIP

24

suggestions.

25

regulate by, but it does clearly lay out what a

That document is not what you guys
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1

minimum -- what a minimum requirement is, or a minimum

2

threshold is.

3

anything else when we ask for this variance from you.

4

And it means that we don't ask for

We don't ask for a change in variance or a change

5

in zoning.

6

don't ask for a change in set back.

7

a change in height.

8

or an industrial facility.

9

It is already agricultural zoning.

We

We don't ask for

It is not like this is a church

We are asking for it to be an agricultural

10

building on grade so we feel like we have met that.

11

You know, did they hire the contractor, yes.

12

contractor let them down, yes.

13

it, no.

14

contractor to get a permit to find out.

15

What is exceptional hardship?

Did the

Did they know about

Not until -- not until they hired another

The NFIP, I really

16

can't say that right, I wish there was a good acronym

17

for it, the "NFIP" or whatever, the "NFIP", is happy

18

to point out what is not an exceptional hardship.

19

handicapped person paying a couple thousand dollars

20

additional for a ramp is not an exceptional hardship.

21

A

Somebody building an agricultural building to put

22

their tractor in, spending a couple thousand dollars

23

is probably not an exceptional hardship.

24

spending $10,000.00 extra an exceptional hardship?

25

They blew by that a long time ago in professional fee.

Is somebody
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1

They are probably going to approach 15 or $20,000.00

2

in professional fee.

3

They have already done that to get to the state

4

level.

5

they are going to have to truck it off site.

6

probably going to approach 20 or $30,000.00.

7

They are going to have to dig the channel,

They should demo the building; right?

That's

Then they

8

are also going to have to dig, shore the foundations,

9

and then they are going to probably have their hired

10

guy cut the extra holes in the metal building.

11

already cut most of them.

12

how many, six or eight.

13

He's

He was short, I don't know

So financial hardship being exceptional for a

14

couple of people that are on Saturday in their life,

15

not in, you know, not in the -- I don't know how to

16

say this nicely.

17

they are -- they are at a different point in their

18

earning potential.

19

this.

They are 80; right?

They are not --

But still, you know, wanting to do

20

What is an exceptional hardship?

They have lived

21

on this property for 50 years; right?

22

take care of it.

23

bid it in good faith, you know.

24

you guys to ask that you look at it on an individual

25

basis.

They want to

The building is a shed; right?

The site is unique.

They

They are coming to

Most of -- most of their
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1

property is in the floodplain.

2

floodplain is up on a bench.

It is over 50 feet in

3

height above the floodplain.

The driveway is about a

4

1 to 12 pitch, maybe a 12 to 15 percent grade into

5

their house, treed.

6

What is not in the

And then when it gets to their house, it slams

7

into their garage and makes a hairpin turn, and then

8

comes up at about a 30 to 38 percent gradient and also

9

turns more to the top of the bench.

10

It is not feasible for them to take large

11

equipment up there.

12

take a concrete truck up there.

13

for them to take long sheets of metal up there and

14

construct another building up there.

15

the utilities are located.

16

buildings are located.

17

not where the work bench is located.

18

It is not feasible for them to
It is not feasible

It is not where

It is not where the other

It is not where the -- it is

Imagine if you are on a tractor and you dropped a

19

pin, and you need to run back down to the barn and

20

work on it.

21

feet long, plus you are going to go to the top of the

22

bench and you are going to go turn around.

23

come up to their garage, you can't even turn around my

24

normal pickup truck at the hairpin turn.

25

And the barn -- the driveway is 1,880

When you

So to change that you either need to tear down
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1

their garage or you need to start dynamiting and get a

2

rock hammer out there.

3

infeasible.

4

So that's technically

Or you can come back and what staff thinks they

5

should do is raise the flood elevation to a foot

6

above, opposite of what the state approved and wants

7

them to do, which is counterintuitive to the civil

8

engineering school of thought, that thinks it is

9

appropriate for this type of building in that

10
11

location.
There is a lot of kind of opposite thinking,

12

different, you know -- I think there are a lot of --

13

we do appreciate them looking at this building as

14

separate from the others.

15

self-supporting.

It doesn't communicate with the

16

other buildings.

We do feel like the utilities in the

17

other buildings should just be left alone and we

18

should think of those other buildings as separate.

19

It is structurally

You know, I know we want to talk about the

20

propane tanks and the other -- there is meters in

21

their part of the other buildings.

22

better off if we just stop at the other buildings and

23

leave the other buildings alone.

24
25

I think we are

I have a lot of other points, I kind of got off
on a roll there.

The (inaudible) regulations are
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1

wrong.

2

findings with you guys, and I feel like the only way

3

to get this passed is if I go through each one of the

4

findings that he found in error in negative and

5

positive.

6

I've just done that.

7

Kenneth had to go through every one of the

And I feel that I can do that.

I feel like

The technical feasibility of it, the minimum

8

amount, you know, it being on grade.

I think most of

9

them I think there are something like 37 of them, I

10

think most of them we actually agreed on and found

11

together.

12

I don't think anybody would -- that it is not going to

13

hurt anybody in the community, and I think those are

14

all, you know, the board doesn't set precedent.

15

is not like other people are going to run out and do

16

this.

17
18
19
20
21
22

I think you've heard all of them, you know,

So it

This is a unique situation.
I kind of rambled on there, I didn't mean to.

I

don't get to stand up very much.
KEN PATRICK: They don't let architects out very
often.
DALE STATEN:

Ron was going to talk but

(inaudible).

23

KEN PATRICK: It seems like you ought to be

24

talking to the contractor that built the building and

25

not us.
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1

DALE STATEN:

Well, that has happened.

Kansas

2

has a one year -- a one-year warrantee; right?

3

unfortunately, by the time this all has transpired and

4

they understood what had happened --

5
6
7

So,

KEN PATRICK: (inaudible) if somebody (inaudible),
it is not a one-year warranty actually.
DALE STATEN:

Right.

Well, they also haven't --

8

they also haven't suffered a -- at this point they

9

haven't suffered a whatever.

10
11

I don't know what the

legal term is, ask the lawyer over there.
CHAIRMAN SUMNER:

So as you contacted all the

12

other agencies in the state, and they have looked

13

through their requirements and made recommendations

14

that would be acceptable to them, (inaudible) been

15

permitted some or all of what they have said or --

16

DALE STATEN:

(inaudible) holes.

And that was

17

implemented based on Byrd Engineering, and that was

18

when the Nolans thought that by implementing that

19

letter from (inaudible), that they would get a

20

building permit.

21

this is how you (inaudible) floodproofing and then

22

they took it to -- I wasn't hired to that point.

23

they took it to the engineer or the engineer gave it

24

-- I'm not sure how that really transpired.

25

That they were given a pamphlet, and

And

And then they got a letter from him and said this
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1

is what you do, you cut these holes and you

2

(inaudible) professional opinion, and when they cut

3

the holes, they came back, they said we did this, can

4

we get the permit, and they said they, and I don't

5

know who.

6

TERESA REEVES: It was me.

7

DALE STATEN:

8
9

Said no, you need to do some more;

right?
TERESA REEVES: Right.

10

DALE STATEN: Yeah.

11

KEN PATRICK: If I looked at it --

12

TERESA REEVES:

They should not have cut the

13

holes ahead of time.

14

information, just a simple letter is insufficient.

15

We needed to have some technical

KEN PATRICK: Well, in the documents that I stayed

16

awake reading (inaudible) said that it is okay and

17

you've got to go ultimately to the local (inaudible)

18

and have them determine whether or not (inaudible).

19
20
21

DALE STATEN:

(inaudible) and you've (inaudible)

to do but they were hired by -TERESA REEVES: Can I clarify?

Just to clarify,

22

the State of Kansas, they sent a request for comments

23

out and notification out to seven different agencies.

24

Each one of those agencies looks at things through a

25

different lens, of course.
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1

So they are looking for compliance with their

2

specific regulations within reach of whatever their

3

authority is.

4

differently than what we do, even though parts of the

5

DWR, Steve Samuelsen in particular, (inaudible).

6

engineers are looking at different things, water

7

stressors and (inaudible) although somewhat similar

8

than what we do.

So (inaudible) look at things

The

9

Even though the state DWR may say hey, we would

10

suggest you do this and that, that doesn't mean that

11

they are granting compliance with our book of

12

regulations and that's why they clarified that so

13

(inaudible).

14

KEN PATRICK: (inaudible).

15

TERESA REEVES: Pardon?

16

KEN PATRICK: They are just saying they

17
18

(inaudible).
TERESA REEVES: They are saying if this gets

19

approved, this is what you are going to have to do.

20

(inaudible).

21

clarify where we are going but I'm not sure so --

22

Okay.

So I don't know if that helps

CHAIRMAN SUMNER:

Right.

I was just wondering if

23

there was a list of all of the requirements from the

24

different agencies and then what the

25

county (inaudible).

We don't want to lose our good
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1

standing with FEMA and whoever.

2

TOM BACH: Well, they have listed that, it is in

3

here.

4

in these different, you know, bureaucrats what they

5

recommend to be done in their own bailiwick or their

6

own little world.

7
8

It doesn't mean that what is agreeable to them is
agreeable to the county or to our regulations.

9
10

The different letters and what they recommend

TERESA REEVES:

They are talking about compliance

with their regulations.

11

KEN PATRICK: Right.

12

TERESA REEVES: They are not talking about the

13

variance approval.

14

KEN PATRICK: Right.

15

TERESA REEVES: Okay.

16

KEN PATRICK: Right, yeah.

17

CHAIRMAN SUMNER: Uh-huh.

18

TERESA REEVES: And for a variance approval it is

19

very, very specific on what is allowed and what is

20

not.

21

KEN PATRICK: Each entity has its own problems.

22

We are not going to worry about those problems, but it

23

ultimately comes back down to you guys to determine.

24
25

TERESA REEVES:

So, yeah, we have to make sure

that each one of those different agencies, if we are

BZA June 17, 2020 Hearing - 000266

63
1

going to issue any permits, we have to make sure that

2

each one of those agencies has been contacted, that

3

they have had a chance to review, you know, if there

4

is a dangerous -- not dangerous, endangered species,

5

you know, what --

6
7
8
9

TOM BACH: Just an impact study on the whole
thing.
TERESA REEVES:

If there is the Department of

Wildlife and Parks, if there is a historic site, you

10

know, there is all kinds of various different things.

11

And they all look at the location in this and say we

12

don't have anything in this or we don't find any

13

endangered species here.

14

careful when you do this, that kind of thing.

15
16

Or sometimes they have, be

So everybody has a different function and they
look at it through a different lens.

17

KEN PATRICK: Only their function.

18

TERESA REEVES:

So as far as this application

19

though, this is pertinent to requesting a variance,

20

and there are completely different criterion in here

21

that we look at for a variance.

22

KEN PATRICK: And you are the ones on that, you

23

are at the bottom of the hill.

24

TERESA REEVES: Yeah.

25

And we can't issue a permit

until all of these things have been checked off.
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KEN PATRICK: Okay.

But if I understand what you

2

are saying, you are probably referring to not having

3

any cause against the builder until there was a cause

4

of action, until you've lost something.

5

no, then you've lost something, then you can go back

6

to the contractor; right?

7

TOM BACH:

8

none of our concern.

9

hearing.

So if we say

Well, that's probably true but it is
Not even the issue here at this

My biggest concern is, frankly, if what --

10

if we approve this variance, what this does to the

11

rest of the property owners in Miami County with

12

regards to their flood insurance, liabilities or

13

non-liabilities and ability to obtain insurance even

14

at a greater cost to them.

15

KEN PATRICK: We've already got issue one there

16

because we've missed that second building.

The first

17

building is not an issue because there was no

18

permitting at the time.

19

DALE STATEN:

Well, there are probably hundreds

20

of buildings that you guys have missed.

21

thousands, probably.

22

KEN PATRICK: Yeah, I guarantee --

23

DALE STATEN:

I mean,

That are unknown or known, but if

24

you guys do this with just and sufficient cause, and

25

you say, you know, they screwed up, we have a reason,
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1

and you guys have a good debate about it and you come

2

up with a reason and you say, you know, that architect

3

had some good points and we find a reason and let

4

these people do this, because they did have an

5

exceptional hardship and they jumped through all these

6

hoops.

7

And you say look, they really did jump through

8

these hoops and they really did try to mitigate this

9

problem and they worked very hard to do it.

And this

10

is a -- this isn't -- if we were going to base our

11

decision on insurance, and we would all -- we probably

12

wouldn't walk out the door.

13

this, you shouldn't do anything.

14

TERESA REEVES:

15

DALE STATEN:

You know, if you read

Exactly.

But if we really wanted their

16

opinion, we should have written them a letter instead

17

of filling a whole section of findings with, in my

18

opinion, junk from them, because I can go through here

19

and I can read you on page 12, I can read you that

20

creating a natural artificial infiltration field and

21

systems intersection from the natural ground, right,

22

which is what we've done, are alternatives often cost

23

effective and visually appealing without creating

24

drainage problems for adjacent structures, and they

25

promote resiliency; right?
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1

This is something that they want you to do.

2

it is in here.

3

here and we can find those things to get them -- they

4

are highlighted -- and use their document.

5

their document, okay.

6

know, does this make a reasonable use of the property,

7

yes.

8

grade, just like they asked us to do.

9

our regulations.

10
11

It is approved.

And

And we can go through

This is the NFIP.

It is agricultural zoning.

This is

And, you

It is built on
Just as part of

It doesn't impair the adjacent

properties.
Now, and this is what was highlighted and

12

(inaudible).

Will the variance be detrimental to the

13

public health, welfare, safety, no.

14

(inaudible), you know, are you going to let them

15

continue to be in business there?

16

detrimental when they float down and bump into this

17

building.

18

this building, no.

19

gone to heroic measures, right, to make sure the stuff

20

inside, the grass seed, and the tractor, and we know

21

the tractor is not going to float way, and we know the

22

Brush Hog is not going to float away, and it is wet

23

service.

24

wet service.

25

causing -- they are all going to be fine in there,

The pumpkin

Are they

They are not really detrimental, no.
And why is it not?

So is

Because we've

And we know that (inaudible); right?

All

That they are all fine (inaudible)
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1
2

okay.

And they get sprayed off pretty often.
And No. 3, would variance deviate from the

3

overall zoning as little as possible?

4

(inaudible) vary from it whatsoever.

5

Okay.

Yes.

The first one is hardship.

Does the

6

property have unique physical or topographical

7

conditions?

8

is this coming up on your screen there?

9
10

Yes.

We can look at this, the site plan,

UNIDENTIFIED SPEAKER: No.
DALE STATEN:

And we can look at this and say it

11

is unique.

12

we were to take this road, it is 56 feet up there, it

13

is really difficult to get up there.

14

property owner has no access in (inaudible), it is

15

difficult to get into.

16

really mean rocks around here.

17
18
19
20
21

We have a broad expanse of floodplain.

CHAIRMAN SUMNER:

If

The adjacent

I've got a picture of some

How far north does the

floodplain go to the property or the driveway?
DALE STATEN:

That is the (inaudible) property.

What is that?
CHAIRMAN SUMNER:

22

does the floodplain go?

23

DALE STATEN:

How much north of the driveway

This is the parcel that they just

24

purchased that the county is kind of holding hostage

25

to the five acres there.
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1

CHAIRMAN SUMNER:

2

DALE STATEN:

3

CHAIRMAN SUMNER:

4
5
6

About 400 yards.

DALE SUMNER:

All the floodplain, yeah.

8

DALE SUMNER:

11
12
13

This up here they bought then?

All floodplain.

But you see all

that bluff, no way -KEN PATRICK: This is the land they purchased up
here.
DALE STATEN:

Yes, above their driveway here, and

you have a better map there.

14

TERESA REEVES:

15

DALE STATEN:

16

So they

own all of that.
CHAIRMAN SUMNER:

10

So is the five acres onto the

floodplain?

7

9

Okay.

(Inaudible).

Yes, which is part of why they --

here it is.

17

KEN PATRICK: This five acres right here.

18

DALE STATEN: That doesn't show up good on your

19
20
21
22
23
24
25

screen.
LLOYD PECKMAN: I'm trying to find where I'm at, I
got too many papers.
CHAIRMAN SUMNER:

Something I want to make sure

we are clear about.
UNIDENTIFIED SPEAKER:

Yeah, north of the

driveway.
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1

UNIDENTIFIED SPEAKER: Got it.

2

UNIDENTIFIED SPEAKER: Yeah, that's the one.

3

TERESA REEVES:

4

DALE STATEN:

5

So --

That means they can't record, you

know --

6

TERESA REEVES: Yet.

7

DALE STATEN: Yet.

8

TERESA REEVES:

9

And then the driveway comes in

here and follows the bridge up to the house.

10

DALE STATEN: The house is over here.

11

KEN PATRICK: Okay.

12

They own (inaudible), the red

line, the road back there.

13

DALE STATEN:

Yes.

14

UNIDENTIFIED SPEAKER: 60 acres, I think.

15

DALE STATEN:

91.

There is no way back to here.

16

This is deep.

17

easier to see in there.

18

house to here, it comes up, I don't know, some 25, 30

19

feet, and it comes up fast, and it turns quick.

20

you can see here, that from here down to this, this

21

drops off about 25 feet.

22

There is a hair pin in here, which is
But this comes up -- from the

And

You can see there is -- these rocks, they are the

23

size of dump trucks, cattle, pickup trucks, you know,

24

it is large, cleaved, eroding limestone on the top of

25

the bluff and then it just whips back through them
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1
2

quickly.
So if I were to go up there and turn, you know,

3

it is not like you make it in one movement.

You kind

4

of, you know, I guess if you had a Volkswagen Bug you

5

would but --

6

CHAIRMAN SUMNER: One thing that I want to get

7

clear for all of us, I think, I want to make sure.

8

I'm just saying an "if statement".

9

allow the variance, okay, that does not affect the two

10

Is

If we vote not to

buildings that were built --

11

KEN PATRICK: Correct.

12

CHAIRMAN SUMNER: -- in my opinion.

13

TERESA REEVES: Correct.

14

CHAIRMAN SUMNER: If they end up having to take

15

off this 1,320, those other two buildings we are not

16

touching tonight, we are not discussing them, they are

17

not part of this discussion.

18
19

The only thing that is in the discussion is the
building, this 1,320, that was added

20

KEN PATRICK:

21

UNIDENTIFIED SPEAKER: Everybody --

22

CHAIRMAN SUMNER:

23

UNIDENTIFIED SPEAKER: They would be grandfathered

24
25

Correct.

And they have existing power --

in, wouldn't they, be grandfathered in?
CHAIRMAN SUMNER:

Yeah.

Unless they have
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1

existing power that has been disconnected and moved to

2

this one.

3

DALE STATEN: Yeah.

4

KEN PATRICK: It is already on.

5

DALE STATEN:

6

That the meter is on that.

actually --

7

KEN PATRICK: Building two, yeah.

8

DALE STATEN: It is on building two.

9
10

It is

It is

actually -- the meter is inside of the corner of this
shed.

11

UNIDENTIFIED SPEAKER: Uh-huh.

12

DALE STATEN: Which is why wanted to move the

13

meter.

14

take this reading 12 months of the year, through the

15

satellite or whatever it is, the wifi.

16

like to physically read it.

17

somebody and say can you unlock the garage door.

18

Because once a year -- kCP&L says we visually

CHAIRMAN SUMNER:

Well, we would

And then they try to find

I just wanted to -- I wanted to

19

make sure we are not talking -- even talking about the

20

other two buildings.

21

KEN PATRICK: Right, no.

22

LLOYD PECKMAN: I wanted to bring up on page five,

23

"if a community is placed on probation from the NFIP,

24

a surcharge is added to the premium for each policy

25

sold or renewed in the community".
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1

I mean, that is money that everybody has got to

2

pay.

I don't know how many people got flood insurance

3

but that is liable to be a whole lot.

4

a hardship on every neighbor that has got to get crop

5

insurance or got to get insurance.

I mean, that's

6

That's a big thing as far as I'm concerned.

I

7

think you could get a tractor up any place you can get

8

a car.

9

to that house.

I'm a farmer and on a tractor you can get up
Maybe there is not enough room to park

10

it up there, but you can get a tractor up there.

11

you are farming, you know how to pin it.

12

an excuse at all.

If

That's not

13

DALE STATEN: Yeah.

14

LLOYD PECKMAN: I understand they probably don't

15

have room up there for a tractor but --

16

DALE STATEN:

17

LLOYD PECKMAN: It is not an excuse, I don't

18
19

Right, well --

think.
DALE STATEN:

Well, he can get his tractor up

20

there, no -- sir, he can get his tractor up there.

He

21

just can't get his tractor with the rake or other

22

implements or a trailer.

23

anybody out but I know somebody who's tried to take a

24

trailer up there and has caused quite a bit of

25

problems.

I am not -- I am not ratting
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1

It just doesn't -- it is not a place, you know,

2

the pasture can be mowed.

3

LLOYD PECKMAN:

4

How did he build a house if he

couldn't get a concrete truck up there?

5

KEN PATRICK: Yeah.

6

DALE STATEN:

No, you can -- no, you can bring

7

that to the house.

You can't get beyond there.

And

8

that's the problem is the house has been built at the

9

end of the driveway.

It is not that you can't

10

continue up, it is not that you can't continue up.

11

We actually asked -- I requested that Kenneth

12

come out and visit the site with me to see the

13

hairpin.

14
15

And, you know, you know, it didn't happen.

LLOYD PECKMAN: Well, you can fasten and put a
chain too.

I mean --

16

DALE STATEN: Yeah.

17

LLOYD PECKMAN: I've lost equipment going down the

18

highway, I know what it is like.

19

DALE STATEN:

Right.

20

KEN PATRICK: Anything else you want us to hear?

21

DALE STATEN:

No.

I feel that if -- you know, if

22

the board is heading in the direction and it really

23

comes down to the sticking point of the insurance, you

24

know, that the board could put a continuance and say

25

that the only single issue is the insurance, and ask
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1

them.

2

Say if that is -- if that is the issue, and say

3

we are thinking about approving this shed, but we are

4

worth it, if we prove it, you guys are going to raise

5

our rates.

6

for you to make all the findings but is stuck on the

7

insurance.

8
9

We think we have just and sufficient cause

KEN PATRICK: That's not how it works.

They would

come and audit us and they would look at what we have

10

done and what we (inaudible) and what unknown

11

variances there are --

12

DALE STATEN: Right

13

KEN PATRICK: -- out in the county.

They aren't

14

going to make a final decision on whether or not they

15

going to hammered on that flood insurance because they

16

of --

17

DALE STATEN:

Because of one thing.

18

KEN PATRICK: Right.

19

DALE STATEN:

Yeah.

And I just -- and I need

20

something to go back to my client with and say this

21

was the hinge pin, this is the issue; right?

22

what I want to go home with, and --

23

KEN PATRICK: I understand.

24

DALE STATEN:

25

Yeah.

That's

Because I think what got

thrown in here was this really scary thing about the
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1

insurance, and I asked staff before I came in here how

2

many variances have been approved, how long have you

3

guys been administering this and this has been since

4

2014 and there have been none.

5

KEN PATRICK: That's right.

6

UNIDENTIFIED SPEAKER: Yeah.

7

DALE STATEN:

8

been interpreted.

9
10
11
12

And I guess that's the way it's

LLOYD PECKMAN: I guess the rest of them got
permits.
CHAIRMAN SUMNER:

I guess everybody else has done

it the right way that we haven't had to --

13

DALE STATEN:

14

CHAIRMAN SUMNER:

15

KEN PATRICK: Or doing it wrong and haven't gotten

16

Yeah.
-- to do this.

caught yet.

17

CHAIRMAN SUMNER: Yeah, one or the other.

18

DALE STATEN: Well, I think most -- yeah.

19

KEN PATRICK: Yeah.

20

LLOYD PECKMAN:

And this guy at the age he is,

21

you know it is going to be sold in the next ten years

22

anyway, then what happens to it?

23

KEN PATRICK: Yeah, that's --

24

LLOYD PECKMAN: Another thing about it, I think a

25

bulldozer would be the best way to solve the problem.

BZA June 17, 2020 Hearing - 000279

76
1

KEN PATRICK: Yeah, yeah.

That's an issue too is

2

that, you know, they are 80 years old and somebody

3

else is going to come along and, you know --

4

LLOYD PECKMAN: Be his problem.

5

KEN PATRICK: They understand, you know, your

6

client understands about what can go in the shed and

7

what can't go in the shed, what the issues are.

8

somebody else would come along and buy the property

9

and they will say well, there is some kind of issue on

And

10

these and they say okay, and they wouldn't, you know

11

they would --

12
13
14
15

CHAIRMAN SUMNER:

in or coon doors, let's block them all up.
KEN PATRICK: And they would store an antique car
in there and have a good rain and be really pissed.

16

CHAIRMAN SUMNER:

17

DALE STATEN:

18

CHAIRMAN SUMNER:

19
20

Who put all these doggy doors

Okay.

Thank you.

Thank you.
Does the staff want to add

anything or -TERESA REEVES:

I think Kenny has got some things

21

but I was also just wanting to get back (inaudible).

22

I know the variance is what you guys normally handle

23

aside from the floodplain, the five criterion that you

24

are required to look at.

25

And it specifically states, and this is copied
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1

straight from the state statutes, I would think.

2

Board of Zoning Appeals shall not grant a variance

3

unless it shall, in each case, make specific written

4

findings of fact, based upon the particular evidence

5

presented to it, that all" -- not just one or two --

6

but "that all of the following standards have been

7

met."

8
9

"The

So if any one of these -- if we have to say no to
any one of these that are listed, we are forced by

10

state statutes and by our regulations to deny the

11

application.

12

In addition to this thing, we have the floodplain

13

(inaudible).

14

members of the National Flood Insurance Program.

15

are required to uphold those regulations.

16

just a little quick guide that the state uses and we

17

keep this at the counter just in case something comes

18

up.

19

And we are required to uphold.

We are
We

We've got

And it talks about just what it is saying here,

20

think carefully before issuing a variance, and this is

21

specific to floodplain.

22

sure, and we are required to do this, that the

23

community -- if a condition or if a variance is

24

issued, "a community shall notify the applicant in

25

writing over the signature of a community official,

It is talking about making
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1

that the issuance of a variance to construct a

2

structure (inaudible) will result in increased premium

3

rates for flood insurance up to amounts as high as

4

outdated -- when Biggert-Waters came in.

5

Congress wanted to make sure that the government

6

or the taxpayers aren't paying (inaudible) from floods

7

is (inaudible) and people that continue to keep

8

building in floodplains.

9
10

UNIDENTIFIED SPEAKER: Uh-huh.
TERESA REEVES: Their rates have gone up

11

substantially.

But, in essence, they are saying here

12

that if (inaudible) $25.00 for $100.00 (inaudible) and

13

that such construction (inaudible).

14

KEN PATRICK: One-fourth of the value.

15

TERESA REEVES:

"Such construction below the BFE

16

increases risks to life and property".

17

highlighted "think carefully about issuing a variance

18

to build below the BFE.

19

more likely to get damaged, but insurance will be very

20

costly".

21

And they have

Not only will property be

It refers to page 48, it says "if your community

22

has a pattern of granting variances that are

23

inconsistent with the local ordinance, sanctions can

24

be imposed costing even more".

25

That is where they are talking about that at one
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1

point if they were to put us on probation, so to

2

speak.

3

probably notify everybody in the county that has an

4

insurance policy, flood insurance, that their rates

5

are going to increase because we haven't been

6

compliant with our regulations.

7

It would be at that time that they would

KEN PATRICK: The very first thing we have to meet

8

is the last part of the sentence and it is created by

9

action or act of the property owner or the applicant

10
11
12

(inaudible) contractor.
TOM BACH:

Teresa, would you please reread those

conditions that you say are in the statute?

13

TERESA REEVES: Sure, we are in our regulations.

14

TOM BACH:

15

TERESA REEVES: Article 23.

16

TOM BACH:

17

TERESA REEVES: Section 23-6.04.

18

TOM BACH: Uh-huh.

19

TERESA REEVES: It talks about all of the

Uh-huh.

Right.

20

following standards have to be met.

21

requested arises from such condition which is unique

22

to the property in question.

23

TOM BACH:

24

TERESA REEVES: What?

25

TOM BACH:

A, the variance

I understand that, before that.

Before that you mentioned that we
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1

shall not issue a variance.

2

KEN PATRICK: "The Board of Zoning Appeals shall

3

not grant a variance unless it shall, in each case,

4

make specific written finding of fact, based upon

5

particular evidence presented to it, and all of the

6

following standards have been met".

7

TERESA REEVES:

8

TOM BACH:

9

Correct.

And you are reading that from the

zoning regulations, Article 23; is that correct?

10

TERESA REEVES: Yes, sir.

11

TOM BACH: Okay.

12

TERESA REEVES: Section 23-5 is the one I've got

13

open.

14

KEN PATRICK:

15

TERESA REEVES: And I can bring it if you want to

16
17
18
19

So on page 12.

look at it, Tom.
TOM BACH: No, I've got it, I've got the statute
book right here.
TERESA REEVES:

Okay.

Oh, yeah, okay, good.

20

That's going to be referenced differently in the

21

statutes but --

22
23
24
25

TOM BACH:

That's okay.

That's another

discussion but I understand.
TERESA REEVES:

Okay.

So the state just

(inaudible) but they caution us constantly.
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1

KEN PATRICK: We both have certifications.

2

TERESA REEVES:

We are certified floodplain

3

managers, yeah.

4

variances, they sayd, but, you know, if -- and there

5

is always that unique circumstance -- if you do, you

6

know, this is what you have to follow.

7

They caution everybody, do not issue

Which is kind of getting into what Mr. Staten was

8

referring to.

9

where it makes sense, but they are supposed to be few

10
11

There may be a unique circumstance

and far between, that's why we don't have any.
And, again, if the state starts seeing a pattern

12

where we are -- they think that we are issuing permits

13

or, you know, issuing variances in the floodplain, we

14

are disrespecting regulations, they are going to put

15

us on probation, and (inaudible) they can put us on

16

probation, so to speak.

17

And they can actually in the end, if we do not

18

follow the regulations, they can pull -- take us out

19

basically of the National Flood Insurance Program.

20

And then it would be at that time that nobody in

21

the county would have any flood insurance.

So -- so

22

that is why we are cautious about things.

It is not

23

just the financial end of it, it is also that it can

24

and it does cause damage.

25

I think in the 2017 flood, especially in the
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1

Hillsdale area, I think everybody, including myself,

2

was shocked at how fast that water came up and all the

3

damage that happened during that.

4

water that flooded through here and how fast it came

5

was shocking.

6

think that Hillsdale still has tires up in the trees.

So it did happen.

The velocity of the

So, you know, I

7

CHAIRMAN SUMNER:

8

TERESA REEVES: It's kind of crazy but -- so

9

Uh-huh.

those -- I mean those are things that we look at.

And

10

so when people want to argue with me on why, you know,

11

why we are so staunch on the floodplain, it is because

12

water does rise, and it does move and it does take

13

things down that you wouldn't expect to come down.

14

That causes obstructions further down and we can

15

cause flooding in other places.

16

pretty tight.

17
18
19

CHAIRMAN SUMNER:

So we do follow it

So how many appeals have been

drafted since '91?
TERESA REEVES: I would have to go back and look

20

but to my recollection I don't think -- I

21

don't remember.

22
23

Ken, do you remember doing any?

KEN PATRICK: No.

Just -- I think this is our

flood -- first one of these.

24

CHAIRMAN SUMNER:

25

TERESA REEVES:

So we haven't shown a pattern.
You've been here the longest, I
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1
2
3
4
5
6

think.
CHAIRMAN SUMNER:

We haven't shown a pattern or

anything yet then it that we've -TERESA REEVES:

No.

But anyway, I think Kenny

had some -KENNETH COOK:

A few more items.

(inaudible)

7

Also when I talked to the state after they did

8

approve, they specifically noted that they included

9

the condition on their approval that that project

10

still must fully comply with the local floodplain

11

regulations.

12

So that is a condition that was listed on that

13

permit.

14

that to me too.

15

Teresa said.

16

make sure that the improvement that is being done here

17

is not creating, you know, water to back up for their

18

requirements.

19

local floodplain regulations, sort of beyond that.

20

And when I talked with them, they expressed
This -- it is sort of like what

It complies with the requirements to

But it still has to comply with the

And then I know this is the document I keep

21

referring to, but FEMA is the one that is over the

22

National Flood Insurance Program, they are the ones

23

that put this document out.

24

They are going to be the ones that also do any

25

kind of audit against us or anything in the future,
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1

and so that's why I feel like this document is

2

definitely important to look at, because I think it

3

gives you sort of how they are going to look at it if

4

we do get audited.

5

One of the items is "a variance granted based

6

solely on the applicant obtaining a permit or funding

7

grant from a federal or state does not meet that the

8

NFIP requirements for CFR 44 Section 60.6".

9

So just because the State of Kansas, just because

10

FEMA has approved a project does not meet that

11

standard.

12

approved this project, it does not meet that standard.

13

The other parts -- so, again, "the physical

14

characteristics of the property need to be so unusual

15

that complying with the floodplain reg -- floodplain

16

management ordinance would create an exceptional

17

hardship to the applicant or to surrounding property

18

owners.

19

specific parcel or property and not be common to or

20

shared with adjacent parcels.

21

So even though the State of Kansas has

Those characteristics must be unique to that

The unique characteristics must pertain to the

22

land itself and the intended function of the

23

structure, not to its inhabitants or the property

24

owners.

25

condition of the property owner is never a sufficient

Therefore, financial hardship or the health
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1
2

cause for granting a variance".
So, I mean, to me that sort of addresses a number

3

of the issues identified.

The financial side, the

4

health side is not really a consideration.

5

something that does stay with the property, stays

6

maybe not forever, but eventually the structure is

7

probably going to come down but, you know, if it was

8

approved, it could stay there for a significant period

9

of time, and continue to be impacted.

This is

10

It does put some difficulty on us, but we would

11

require certifications to be filed with the Register

12

of Deeds to make sure that everybody is aware that

13

there is these restrictions on it, having an enclosed

14

structure is going to be difficult to make sure that

15

somebody is not storing material or equipment in there

16

in violation of the regulations or that they are not

17

blocking the flood vents.

18

Some of the times where I've seen things, you

19

know, again, on a different property was 100 percent

20

of the floodplain, there are no other options.

21

think I have heard of some where somebody is just

22

going through a hay structure where it is just a roof

23

to store hay under, you know, that's an agricultural

24

use and it very easy to make sure that that is not

25

going to get converted into other uses or other items.

I
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But, you know, there is some other issues that

2

can come into play as well but I think those are

3

probably the main items and then just sort of like

4

Teresa had said.

5

refer to comes out of that FEMA document, we do have

6

flood conditions that are in the variance criteria

7

from the State of Kansas for just sort of typical

8

variances.

9

While a lot of the stuff that I did

We also have these specific requirements that are

10

in our regulations that line up exactly with what the

11

FEMA document talks about.

12

same and I think there is a reason why the wording is

13

the exact same as what is in our ordinance is that

14

that's why it was written in that way.

15

CHAIRMAN SUMNER:

16

KENNETH COOK:

The wording is the exact

Okay.

Even though there is that

17

provision that says that agricultural -- for

18

agricultural structures to possibly have variances,

19

you know, the first thing that is listed under that is

20

that in order to grant a variance it still has to

21

comply with all of those other requirements that are

22

in the floodplain regulations.

23

CHAIRMAN SUMNER:

I tell you what, let's just

24

take a ten-minute bathroom break, all right.

25

okay?

Is that
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1

(Response.)

2

CHAIRMAN SUMNER: Let's do that, come back here at

3

about five after.

4

(A break was taken.)

5

CHAIRMAN SUMNER:

All right.

6

back up again.

7

was -- duty was calling.

8

KENNETH COOK:

9

Let's open this

Sorry to interrupt you on that.

We

Those were the main items that I

just sort of wanted to mention.

I think after the

10

discussion that you guys have had, I think we would be

11

happy to answer any questions that you have for us in

12

regards to the requests.

13

CHAIRMAN SUMNER:

To me my main concern is with

14

FEMA and what they can come back on to us about but

15

have we looked at or contacted them for their guidance

16

on this one of --

17

TERESA REEVES:

18

guidance documents.

19
20

Most of these documents are

CHAIRMAN SUMNER:

Yeah, were they to us or was

that provided?

21

TERESA REEVES:

22

CHAIRMAN SUMNER:

Nationwide.
I mean on this particular one,

23

not just put out.

24

this is what we are up against on this or --

25

Has anyone contacted FEMA and said

TERESA REEVES:

No.

We don't necessarily need
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1

to, Larry, because they establish those guidance

2

documents, they -- and that's what they are for is to

3

guide decisions.

4

circumstances, that is what a variance is for, but

5

they are supposed to be very, very few and far

6

between.

7
8

CHAIRMAN SUMNER:

And we haven't had any

variances or that we can know of?

9
10

And there is always unique

TERESA REEVES:

I would have to go back and look,

that is water under the bridge, but not that I recall.

11

UNIDENTIFIED SPEAKERI don't remember any.

12

KEN PATRICK: Not only does it have to be unique,

13

it has to meet all -- what are those five criteria.

14

MARK ROSS:

Even if -- even if we weren't even

15

considering FEMA or the National Flood Insurance

16

Program, you've got to look at the five criteria.

17

KEN PATRICK: Right.

18

MARK ROSS:

19

You know, if we just take everything

else out and look at that.

20

KEN PATRICK: Yeah.

21

MARK ROSS:

22

okay?

23

approve it.

24
25

And base on our decision on that,

I don't, you know, I don't see how we can
That's my feeling.

LLOYD PECKMAN:

He's got to spend more money,

even if we did approve it.
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MARK ROSS:

2

LLOYD PECKMAN: Put posts and everything else

3

Yeah, tear the thing down.

inside of it.

4

UNIDENTIFIED SPEAKER: (inaudible).

5

MARK ROSS: It's not even our concern.

6

KEN PATRICK: Yeah, I mean, it's --

7

LLOYD PECKMAN:

8

MARK ROSS:

9

That is none of our concern.

Yeah, and you are right.

I would

make a motion that we deny the variance.

10

LLOYD PECKMAN: I will second it.

11

CHAIRMAN SUMNER: Okay.

12

LLOYD PECKMAN: Based on what?

13

MARK ROSS:

14

LLOYD PECKMAN: The Findings of the state.

15

MARK ROSS:

16

UNIDENTIFIED SPEAKER: Not being able to conform

17
18
19

Based on the five points.

Yeah -- yes.

to our five (inaudible).
CHAIRMAN SUMNER:

Okay.

So it has been moved and

seconded.

20

MARK ROSS: Yeah.

That we deny --

21

CHAIRMAN SUMNER:

That we deny the variance based

22

on the staff's recommendation of denial.

23

MARK ROSS:

Right.

24

CHAIRMAN SUMNER: Is that right?

25

MARK ROSS: Yes.
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2

KENNETH COOK: And state the factors and findings
in the report.

3

CHAIRMAN SUMNER:

4

recommendation for denial.

5

findings we find.

6
7
8
9

KENNETH COOK:

Right.

Well, that's in your

The five things, five

And also the additional

requirements in the Floodplain Regulations.
TOM BACH:

Yeah.

And what I would add to that

motion, that we make a motion to deny the request for

10

the -- for the variance and concur with staff's

11

recommendation of denial of points A, B, C, D and E,

12

and additionally with concern of FEMA requirements for

13

floodplain insurance considerations.

14

MARK ROSS: I will --

15

LLOYD PECKMAN: That's going to --

16

CHAIRMAN SUMNER:

17

Do you accept that as a

friendly amendment to your motion?

18

MARK ROSS:

Yeah.

19

CHAIRMAN SUMNER: Okay.

20

MARK ROSS:

21

CHAIRMAN SUMNER:

22

LLOYD PECKMAN: I will second it, yeah.

23

CHAIRMAN SUMNER:

24

ANGIE BAUMMAN:

25

CHAIRMAN SUMNER:

I will accept the amendment.
Will you second?

Do you have all that?
Who made the second, I'm sorry.
Lloyd Peckman.

Okay.

I assume
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1

we are ready to vote.

2

variance, say aye.

3

(Response).

4

CHAIRMAN SUMNER:

5

(No response).

6

CHAIRMAN SUMNER:

7

TERESA REEVES:

All in favor of denying the

All who oppose it.

Very good.

It has been denied.

Just for the record, the

8

applicant, if they want to appeal this decision, they

9

have the right to take that appeal to District Court

10
11

within 30 days.
CHAIRMAN SUMNER:

Okay.

Very good.

Well, thank

12

you for your information this evening, hate to -- but

13

then again, we've got to protect ourself too and our

14

county.

15

DALE STATEN:

16

CHAIRMAN SUMNER:

17

UNIDENTIFIED SPEAKER: Tough deal.

18

KEN PATRICK:

19

CHAIRMAN SUMNER:

20
21
22

Thank you.
Okay.

Motion to adjourn.
No, not yet, not yet.

Let's

look at what is going on.
(End of portion of meeting dealing with zoning
variance.)

23
24
25
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