MEETING OF THE
MIAMI COUNTY PLANNING COMMISSION
July 2, 2019 | 7:00 p.m.
Miami County Administration Building

AGENDA
I.

CALL TO ORDER

II.

PLEDGE OF ALLEGIANCE

III.

ROLL CALL

IV.

DISCLOSURE OF ANY EX PARTE COMMUNICATIONS OR
POTENTIAL CONFLICTS OF INTEREST

V.

ADOPTION OF THE AGENDA

VI.

CONSENT AGENDA
a. Minutes: Approval of the May 7, 2019 Planning Commission
Minutes.
b. 19002-SUB: Jayhawk Place
Consideration of the Final Plat of Jayhawk Place, a Replat of Lot 1 of
Cedar Ridge subdivision, dividing approximately 42.28 acres into 2
lots utilizing the Agricultural Preservation standards in the
Countryside zoning district. The subject property, addressed as 32495
W. 379th St and also identified as Lot 1, Cedar Ridge Subdivision, is
located on the south side of W. 379th St, approximately ½ mile west of
Plum Creek Rd, in the SE ¼ of Section 34, Township 18, Range 22,
Mound Twp. Submitted by Theodore Jones, Kathryn Jones, and Seth
Jones, property owners of record.

VII.

REGULAR AGENDA
A. Old Business

a. Living Proof Church - Annual Review of Ballfields:
Continued from March 3, 2019 PC Meeting to the July 2, 2019 PC
Meeting for review of erosion issues.

For more information contact the Miami County Planning Dept.
(913) 294-9553 | 201 S. Pearl, Suite 201 | Paola, KS 66071
www.miamicountyks.org

B. New Business

a. Public Hearing 19001-Z: Living Proof Ministries, Inc. Rezone from Countryside (CS) to Commercial (C-2)
Consideration of a request to rezone approximately 15.75 acres from
Countryside (CS) to Commercial (C-2) in accordance with Section 22
of the Miami County, Kansas Zoning Regulations. The subject
property is located at the Northeast corner of Harmony Rd, in the
Southwest Quarter of Section 28, Township 17 South, Range 23 East,
and addressed as 32401 Harmony Road. Submitted by Bo Gerken, on
behalf of Living Proof Ministries, Inc., property owner of record.
VIII. ANNOUNCEMENTS BY STAFF/COMMISSIONERS
IX.

GENERAL DISCUSSION

X.

ADJOURNMENT
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Hearing Procedure
1. Chairman announces agenda item.
2. Members describe what, if any, communication they have had with applicant or
interested party regarding the case; indicating the nature of the communication and
whom it was with.
3. Members describe what, if any, conflicts of interest they may have and recuse
themselves from the hearing room for the duration of the hearing.
4. Any documentation not submitted prior to the meeting is submitted and made part of
the record.
5. Staff presents their report with recommendations on the request.
6. Applicant or agent of the applicant makes a brief presentation of the case or request
(except for clarifications, members should withhold questions or comments until the
public hearing is closed.)
7. Chairman opens the public hearing and solicits comments from the audience (2-3
minute limit per person/spokesperson / 1 time to the podium / ALL comments are to
be directed to the Planning Commission).
8. Applicant clarifications or rebuttals.
9. Chairman closes the public hearing.
10. Members deliberate the request in light of Golden Criteria and other pertinent
information, and take action if able to do so. Members should present findings to
substantiate the action taken.
11. Staff announces when the request will be heard by the BOCC.
12. 14-day Protest Period begins after the Public Hearing is closed.*
* Protest Petitions: Any protest petition must be filed in the Office of the County Clerk within 14
days from the conclusion of the public hearing held by the Planning Commission. Sample copies may
be obtained from the Planning Department at 201 S Pearl St / Ste 201, Paola, KS 66053 (913-2949553).
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MINUTES OF THE
MIAMI COUNTY PLANNING COMMISSION
MAY 7, 2019
MIAMI COUNTY ADMINISTRATION BUILDING
COMMISSION CHAMBERS
201 SOUTH PEARL STREET
PAOLA, KANSAS 66071
ATTENDANCE
CHAIR:

John Menefee

VICE-CHAIR:

Mark Oehlert

PLANNING COMMISSION
MEMBERS:

Joshua Brown, Steve Jensen, Bret Manchester,
Mark Ross

ABSENT MEMBERS:

Chris Dyer and Mike Guetterman

EX-OFFICIO MEMBERS:

None present

PLANNING DIRECTOR:

Teresa Reeves

COUNTY COUNSELOR:

David Heger

PLANNER:

Kenneth Cook

PC SECRETARY:

Angie Baumann

ECONOMIC DEVELOPMENT

Not Present

COUNTY COMMISSION:

None Present

COUNTY CLERK:

Not Present

PRESS:

Not Present
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MINUTES
MAY 7, 2019
MIAMI COUNTY PLANNING COMMISSION
CALL TO ORDER
Chair John Menefee called the meeting to order at 7:00 p.m.
PLEDGE OF ALLEGIANCE
ROLL CALL
Roll Call was taken and six (6) members were present, constituting a quorum. Dyer and
Guetterman were absent.
DISCLOSURE OF ANY EX PARTE COMMUNICATIONS OR POTENTIAL
CONFLICTS OF INTEREST
Oehlert disclosed, with regard to Public Hearing 19002-CUP: Midwest Connections (Swisher),
that he knows both the applicant and the property owner, personally and professionally, but has
not had contact with either. He expressed that he does not believe this will influence his
decision, and offered to let the Planning Commissioners decide whether he should recuse himself
or participate. The Planning Commissioners were in agreement that he may participate.
ADOPTION OF THE AGENDA
Ross moved to adopt the agenda, Jensen seconded, and the motion passed, 6-0.
CONSENT AGENDA
Minutes: Approval of the April 2, 2019 Planning Commission Minutes.
Oehlert moved to adopt the Minutes as presented. Manchester seconded, and the motion passed,
6-0.
REGULAR AGENDA
Old Business:
None.
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New Business:
Public Hearing 19002-CUP: Midwest Connections (Swisher)
Reeves presented the staff report for consideration of an application for conditional use permit
for a 160’ internet tower for rebroadcast, per Sections 5-2.02.10 and 14-2.01.4 of the Miami
County Zoning Regulations. The subject property contains approximately 2 acres and is located
at the southwest corner of Bethel Church Road and W. 303rd Street, in the NE4 of Section 17,
Twp 17, Range 22, Stanton Twp. Application submitted by Midwest Connections, Inc. Shawn
and Ashley Swisher are the property owners of record.
Reeves noted that the applicant’s representative had initially stated that they did not intend to
install a new entrance and were planning to use the existing entrance during construction. She
noted that she believes staff had misunderstood this. She clarified that they will be required to
install an entrance and to repair any damage from construction to the property owner’s entrance.
Reeves noted that much federal and state legislation has been passed in an effort to provide
broadband internet service to rural areas. She explained that the Zoning Regulations are not upto-date with this regard and portions are in conflict with federal or state legislation; therefore,
staff will defer to federal and state law when there is a conflict. She noted that those portions of
Article 14 of the Zoning Regulations that no longer apply have been struck through in the staff
report. She further explained that the Zoning Regulations allow for administrative approval of
communications towers that fit within certain guidelines; however, the proposed tower does not
fit within those guidelines and also exceeds the federal exemption that would allow a small cell
to be approved administratively.
Jensen asked to what extent the proposed tower exceeds the federal exemption.
Reeves answered that the maximum height for the federal exemption for small cells is 50’, and
the proposed tower is 160’.
Reeves reported that notice of the proposal was sent to the Federal Aviation Administration
(FAA), which responded that this would require an airspace study. She noted that Midwest
Connections is currently working with the FAA on this. She stated that staff is recommending
approval of the CUP, based on the condition that the applicant complies with the FAA’s
requirements. Reeves noted that the applicant will also need to obtain an entrance permit for the
construction of a separate entrance.
Reeves invited questions from the Planning Commission.
Manchester asked if documentation from a licensed engineer was included with the application.
He then referenced Item “F.” on Page 4 of the staff report (regarding minimum development
standards for communication towers, as required in Article 14-2.01.4.F of the Zoning
Regulations):
“F. Any application for a proposed tower in excess of 150 feet in height shall
include documentation regarding the necessity for the proposed height from
an RF and/or other Licensed Professional Engineer. Such documentation
shall be in the form of an affidavit acceptable to the Planning Commission and
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signed by said Engineer. At the request of the Planning Commission,
additional evidence in the form of testimony may be required from said
Engineer.”
Reeves replied that she will refer this question to Mr. Terry for explanation.
Jensen asked if there will be any lighting on the proposed tower.
Reeves answered that the applicant must comply with the requirements of the FAA. She added
that the FAA does not require towers less than 200’ in height to be lit.
Menefee invited the applicant’s agent to speak.
John Terry (Midwest Connections, Inc. – 402 E. Main St., Chanute & 1105 Baptiste Dr., Paola)
came forward and introduced himself. He stated that he is appearing on behalf of the residents
who have requested that this tower be built.
Mr. Terry noted that the property owner does not want a culvert or a driveway to be installed on
that portion of the property, which is being used as a hay meadow. He added that the property
owner has given Midwest Connections permission to use their driveway for ingress and egress
for performing any maintenance. He explained, therefore, that Midwest would not park in the
County’s right-of-way, nor drive through the ditches, and asked that a separate driveway not be a
condition of the CUP.
Manchester asked Mr. Terry if he has the required documentation from an engineer, as
mentioned previously and as noted on Page 4 of the staff report.
Mr. Terry asked for clarification regarding which agency requires this documentation.
Reeves clarified that this was included in the staff report because it is one of the minimum
development standards for communications towers in the Zoning Regulations. She added that
she believes this requirement is perhaps more applicable to radio frequencies, and that she is not
certain how applicable it is to this tower.
Mr. Terry stated that the proposed tower is not a cellular broadcasting tower and will not be
broadcasting on cellular frequencies at these kinds of power levels, therefore, he does not believe
this particular standard applies to the proposed tower. He noted, however, that Midwest
Connections had previously built a 160’ tower in Coffey County, and Midwest’s radio technician
was asked to provide a written explanation regarding why a tower of that height was needed to
project radio frequencies to a certain radius.
Mr. Terry expressed that this is a legal gray area and the regulations are very confusing from
county to county and agency to agency. He added that at one time the FAA was going to require
beaconing on towers less than 200’ high, but the legislation was shot down because it was
determined that the need for broadband internet in the country outweighed the need to have
beacons on towers 200’ high or less.

Page 4 of 9

Manchester stated that the requirement in Item “F.” on Page 4 of the staff report needs to be
researched to determine whether it is applicable to the proposed tower.
Reeves replied that this will be addressed before the application goes before the Board of County
Commissioners.
Mr. Terry noted that he is familiar with the FCC’s and FAA’s laws governing this industry, and
is certain that neither agency requires a tower of a certain height to have an engineer’s RF study
for the kind of equipment used.
Menefee asked Terry if the proposed tower will be the tallest Midwest Connections has
constructed in Miami County.
Terry responded that Midwest built a 199’ tower, which is located south and east of Osawatomie.
There being no further questions for Mr. Terry, Menefee opened the public hearing.
Shawn Swisher (30710 Bethel Church Rd., Paola) approached the podium and stated that it
seems there are all of these gray areas, even though multiple towers have been built in Miami
County. He expressed his appreciation for Midwest Connections, noting that Midwest offered to
spend the money to build this tower for the residents. Mr. Swisher stated that his family lives in
the country and can’t homeschool because they have no options for internet other than Verizon
internet, which works 95% of the time, at best. He explained that the internet service currently
available is not ideal for homeschool, the stock market, or working from home. Mr. Swisher
stated that this has been a mess because it seems nobody knows what the rules are. He asserted
that the tower should have been built in March and that the requirement for a separate entrance is
another way of creating a roadblock to hold them back. He noted that he has oil wells in the
same field, and that there are already roads that may be used to access the tower; therefore,
$5,000 for gravel is an unnecessary expense. He added that towers are built all over the
surrounding counties and that they are built in a month’s time. Mr. Swisher stated that the
requirement for the FAA airspace study will add another three months to the project, and he
requested that this be streamlined. He expressed that the residents really need internet, and that
this is a great opportunity for everyone.
Maurice Ball (30160 Bethel Church Rd., Paola) approached the podium and asked if there is a
contingency plan for removing the proposed tower and returning the property to its original
condition in the event this technology changes in the future.
Cecil Cox (Shawnee, Kansas) approached the podium and stated that he owns the 20 acres
directly across the street from the proposed tower site. He stated that he is concerned the
proposed tower will devalue his land. He noted that his property is quite valuable and has worth
as a future residential site. He expressed that he is concerned that his property will lose half of
its value if the tower is constructed in the proposed location, as his property will be in the
tower’s shadow. He also expressed concern regarding the nuisance posed by flashing lights on
towers.
Russell Schrotberger (30020 Bethel Church Rd., Paola) approached the podium and stated that
he and his wife have lived on their property for about 10 years. He added that their internet
speeds are miserably slow and explained that their service is via a tower, which is a long distance
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away from their home. Mr. Schrotberger commented that typical children have no concept of
slow internet, but his children do, and he would love to be able to provide them with better
internet. He stated that in the last year he has been prodding Midwest Connections to do
whatever it takes to get this done. He added that he loves living in the country and does not want
to have to move to the city to get faster internet speeds.
There being no further public comment, Menefee closed the public hearing and invited the
applicant’s representative to address any concerns.
Mr. Terry approached the podium and clarified that there will be no flashing beacons on this
tower, as it is not tall enough to necessitate them. With regard to the concern about a negative
effect on property values, he noted there is evidence of a slight increase in property values in
those areas of Franklin County where Midwest brought in high-speed internet. Mr. Terry stated
that the tower is not a permanent fixture, and explained that when Midwest decommissions a
tower it first removes the gear from the tower and then begins taking down the tower. He added
that Midwest will be bound to the property owner via a lease and is also bound to the County’s
statutes.
Menefee asked Reeves why accessing the tower site via the private driveway is an issue, even
though a separate entrance is not required for oil fields that are being leased on farmland.
Reeves answered that the County cannot regulate oil or gas.
Manchester asked how many landowners were notified of this proposal.
Reeves answered that staff initially did a search of landowners within 1000’ of the entire 70-acre
parcel, which resulted in 18 landowners. She explained that staff narrowed the search to those
landowners within 1000’ of the two (2)-acre tower site, which resulted in 10 landowners who
were notified.
Ross asked where on the property the existing residence is located.
Mr. Swisher came forward and clarified that there is no longer a mobile home on the property.
Pointing to a map of the property, he noted the location of the private driveway, which is
composed of gravel, as well as the location of the oil wells, and explained that the tower would
be accessed via the dirt roads that extend from the private driveway.
Menefee asked Reeves to confirm that the construction of a separate access would not be
necessary since there is no longer a residence on the property. Reeves confirmed.
Jensen asked why the tower site cannot be accessed directly from 303 rd Street, instead of
accessing it indirectly from the private driveway.
Mr. Swisher responded by asking why he would need to install another culvert and more gravel,
when there is already an established egress.
Jensen commented that if the tower needs repairs or maintenance during a rainstorm it would be
much easier to access the tower site directly from 303rd Street instead of driving ¼ of a mile
through the mud.
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Mr. Swisher stated that repairs / maintenance does not require operators. He explained that a
technician can do this with tiny tools and will need to walk only 100 yards through the grass to
climb the tower.
Jensen asked for staff’s recommendation regarding the access.
Reeves responded that according to the Zoning Regulations access to the tower site should be
direct. She stated, however, that the private driveway could serve as an alternate access
easement since there is no longer a mobile home on the property. She referenced the following
note included in one of the supporting documents from the applicant (Fence Detail for Swisher
Tower):
“No post-construction easement will be built for this project. Construction
vehicles will access the site on the existing driveway easement at the landowner’s
residence.”
Reeves noted that the applicant would need to make an amendment to that document.
Menefee asked if the main issue—other than the need for documentation from an engineer (as
noted in Item “F.” on Page 4 of the staff report) and FAA’s requirement for an airspace study—is
access to the property. Reeves confirmed.
Menefee expressed that he does not see the reason for requiring another driveway, and thereby
make it more difficult and expensive for the County’s rural citizens to get internet, when there is
an abandoned driveway that can be utilized on the property.
Reeves clarified that the bigger issue is ensuring that Midwest Connections will be responsible
for repairing any damage to the existing entrance as a result of the construction, and that the
County not be held responsible for repairing or maintaining the entrance. She added that the
County prefers direct access to a lease area rather than via easements across property.
Oehlert asked if recording the easement would solve this problem.
Reeves responded that an easement could be recorded in conjunction with the Resolution. She
added that the applicant has submitted a proposed description of the access easement for the
construction phase.
Menefee asked how often Midwest Connections anticipates accessing the tower site for
maintenance.
Mr. Terry replied that they would access the tower once every six (6) months for a spot check,
which usually involves a two-wheel drive pick-up truck. He added that in the event of a
lightning strike or other catastrophic event, repairs would involve only light-duty trucks and
people, and that no heavy equipment will be needed.
Oehlert asked Mr. Terry if Midwest Connections is fine with accessing the tower site as
proposed. Mr. Terry confirmed.
With regard to Condition No. 7, Ross asked whether the regulations require a separate entrance.

Page 7 of 9

Reeves answered that the first part of Article 17 (Parking) of the Zoning Regulations states that a
separate entrance is required for each use. She added that you typically would not want a
residence sharing an access, but since the tower site will be accessed with limited frequency the
Planning Commission could ask the Board of County Commissioners to take this into
consideration.
Oehlert commented that this would not really be a shared access.
Reeves agreed, and added that the former residence is no longer there. She suggested that the
Planning Commission could recommend that the Board of County Commissioners take this into
consideration.
Menefee asked if the FAA airspace study will be complete in three (3) months.
Reeves answered that she doesn’t know the timeframe because the FAA representative whom
she spoke with on the phone said it could be that very same day or in three months.
Jensen moved to approve the CUP with the proposed access, subject to modification by the
Board of County Commissioners. Oehlert seconded.
Reeves asked if Item “F.” on Page 4 of the staff report (regarding documentation from an
engineer concerning the necessity for the proposed tower height) should be added as a Condition.
Jensen confirmed.
Menefee restated the motion: to approve the CUP, allowing access from the existing driveway as
originally proposed, and with the additional Condition that documentation from an RF and/or
other licensed professional engineer be submitted regarding the necessity for the proposed
height. The motion passed unanimously, 6-0.
Reeves announced that this would normally go before the Board of County Commissioners on
May 29th; but, due to the fact that FAA approval is needed, this item will go before the Board of
County Commissioners the week after FAA approval is received.

Conditions
1. Except as amended by these conditions, the property shall be developed according to the
site plans, attached hereto as Exhibit “A”.
2. Except as amended by these conditions, the property shall be developed according to the
applicant’s narrative report, attached hereto as Exhibit “B”.
3. Development of the site and structure is subject to compliance with the FAA required
airspace study.
4. The term of this conditional use permit shall be ten years commencing from the date of
County Commission approval.
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5. Development shall comply with all applicable county, state and federal codes and permit
requirements.
6. The tower shall be removed within six (6) months of cessation of use as a
communications tower.
7. Prior to receiving permits to construct the tower and appurtenant facilities, the applicant
shall obtain an entrance permit and amend the site plan accordingly.
8. Documentation regarding the necessity for the proposed tower height shall be provided
by an RF and/or other Licensed Professional Engineer.

ANNOUNCEMENTS BY STAFF / COMMISSIONERS
None.
GENERAL DISCUSSION
None.
Jensen moved to adjourn the meeting. Ross seconded, and the meeting was adjourned by
unanimous vote (6-0) at 7:40 p.m.
Approved this

day of

Angie Baumann, PC Secretary

, 2019.

Chair, John Menefee / Vice-Chair, Mark Oehlert

Minutes taken by Angie Baumann

Page 9 of 9

Miami County Planning Department
Final Plat – Jayhawk Place
DATE:

July 2, 2019

TO:

Planning Commission

FROM:

Teresa Reeves, Planning Director

RE:

19002-SUB: Jayhawk Place
Consideration of the Final Plat of Jayhawk Place, a Replat of Lot 1 of Cedar Ridge
subdivision, dividing approximately 42.28 acres into 2 lots utilizing the
Agricultural Preservation standards in the Countryside zoning district. The subject
property, addressed as 32495 W. 379th St and also identified as Lot 1, Cedar Ridge
Subdivision, is located on the south side of W. 379th St, approximately ½ mile west
of Plum Creek Rd, in the SE ¼ of Section 34, Township 18, Range 22, Mound Twp.
Submitted by Theodore Jones, Kathryn Jones, and Seth Jones, property owners of
record.

Property Owner(s) Theodore Jones, Kathryn Jones, Seth Jones
Current Zoning

Countryside (CS)

Comp Plan

Rural Residential (10-15 ac density)

Acreage

Lot 1: 10.00 acres
Lot 2: 32.28 acres

Parcel ID#

178-34-0-00-00-012.00-0

Background
June 16, 1995:

95009-LS (Lyons) Application for lot split was approved and Certificate of
Survey was filed at Book M of Surveys, Page 507, Slide 202-05. The survey
created two tracts totaling, 73.12 acres (Tract 1); and 7.51 acres (Tract 2).
Grant of Easement No. A95-10-086 was also accepted and recorded at Book
387, Page 262-263 of Misc. which granted an additional 10 feet of right-ofway along 379th St that abuts Tract 1.
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November 22, 1999: 99006-SUB: (Cedar Ridge) Application for subdivision was approved and
the Final Plat was recorded at Slice No. 205-20. The plat divided Tract 1
(73.12 acres) from 95009-LS into 2 lots totaling 42.29 acres (Lot 1) and
30.00 acres (Lot 2). Forty feet of right-of-way was dedicated along 379th
St, with the acceptance of this plat. Lot 1 (42.29 acres) is the subject of the
replat proposal identified as Jayhawk Place.
Discussion
The purpose of this replat is to further divide 42.29 acres into 2 lots utilizing the Agricultural
Preservation standards listed in Section 5-5.02.C of the Miami County Zoning Regulations. At a
15-acre density, the 42.29 acres can be divided into no more than 2 lots. No less than 75% (31.72
acres) of the property must be preserved for agricultural use which may contain a farm dwelling.
The remaining lot can be no greater than 25% of the land area (10.572 acres). Both proposed lots
of Jayhawk Place comply with these standards. The lot width and length of the proposed
subdivision also comply with the zoning regulations.
The proposal abuts 379th Street, which is improved with a gravel surface and designated as a local
road per the 1995 Comprehensive Transportation Plan, requiring 40 feet of half width right-ofway. 379th Street meets the intent of the Minimum Infrastructure Requirements listed in Section
5-3.13.1 of the Miami County Subdivision Regulations. Forty feet of right-of-way was already
dedicated with acceptance of the Final Plat of Cedar Ridge, and is also shown on the Final Plat of
Jayhawk Place. Common access is usually required for new subdivision lots less than 20-acres
and is encouraged, but not required for the agricultural lot. Lot 1 (10 acres) already has an existing
driveway entrance serving the existing residence. Since the agricultural lot is not required to have
common access, staff finds it unnecessary to require the existing entrance to be relocated to the
common lot line.
As noted above, Lot 1 is improved with a single-family residence and outbuildings. Lot 2 remains
unimproved and composed of heavy timber and grassland.
Domestic water is availability has not been confirmed by Rural Water District #3. Therefore a
condition has been added that confirmation be received prior to the plat being recorded.
Staff Recommendation
Staff recommends approval of the replat of Jayhawk Place, based on the Findings and subject to
the conditions listed below.
Findings
1. The subdivision complies with the low-density designation and agricultural preservation
goals of the Comprehensive Plan.
2. The subdivision complies with the Miami County, Kansas Zoning Regulations by meeting
the standards, spirit and intent of an Agricultural Preservation Subdivision in the
Countryside zoning district.
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Conditions
1. Written verification is received from Rural Water District that water is available for Lot 1
prior to the Plat being recorded.
2. Add note on the Final Plat that Mineral Rights are being retained by the owner (remove
condition if rights run with the land.)
3. Correct the Subdivision name in the Planning Commission signature block.
4. Add Replat language in the heading of the plat.
5. Add Floodplain statement in the notes (not in floodplain – in Zone X).
6. Show easements on plat and/or in reference notes.

Attachments: Final Plat Jayhawk Place
Final Plat of Cedar Ridge
95009-LS Survey
Location Map
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Miami County, KS
Overview

Legend
City Limits
Centerlines
Parcels
Lakes
Flood Zones
0.2 PCT ANNUAL
CHANCE FLOOD
HAZARD
A
AE

1,180 ft

Parcel ID
1783400000012000 Alternate ID n/a
Owner Address JONES, THEODORE & KATHRYN & JONES, SETH
Sec/Twp/Rng
34-18-22
Class
F - Farm Homesite
501 PACIFIC AVE
Property Address 32495 W 379TH ST
Acreage
42.23
OSAWATOMIE, KS 66064
Osawatomie
District
191 Mound Twp
Brief Tax Description
CEDAR RIDGE FINAL (LT 1&2), S34, T18, R22, ACRES 42.23, LT 1 CEDAR RIDGE SUBDIVISION FINAL PLAT SECTION 34
TOWNSHIP 18 RANGE 22
(Note: Not to be used on legal documents)
Date created: 5/21/2019
Last Data Uploaded: 5/20/2019 9:55:18 PM
Developed by

Miami County Planning Department
Memo – July 2, 2019 Planning Commission Meeting
DATE:

July 2, 2019

TO:

Miami County Planning Commission

FROM:

Kenneth A. Cook, Planner

RE:

17005-CUP: Living Proof Church – Annual Review - Erosion

On March 5, 2019 the Planning Commission considered the annual review of the Living Proof
Church ballfields at its regularly scheduled meeting. The applicant proposed that the annual
review be continued for one year, as construction of the ballfields was not yet complete, and no
use had occurred. At this same meeting, a neighbor expressed concern regarding erosion on the
site. The Planning Commission approved a one-year extension for the annual review, but
included a condition that the erosion be remedied to the satisfaction of the County and further
reviewed at the July 2, 2019 meeting.
Staff visited the site on June 11, 2019 and noted that the property owner is addressing the areas
of erosion. The site to the east of the ballfields has been regraded and the gullies filled. The
applicant has also placed blankets to assist with the establishment of grass and the erosion issue.
A valid Floodplain Development Permit is still active on the site. Some of the erosion control
fencing in this area has fallen down and should be maintained until sufficient ground cover is
established. Staff will continue to monitor the situation until then.
The next annual review of the ballfields is scheduled to take place at the Planning Commission’s
February 2020 meeting.

MIAMI COUNTY PLANNING DEPARTMENT
PUBLIC HEARING – Rezoning from Countryside (CS) to Commercial (C-2)
DATE:

July 2, 2019

TO:

Planning Commission

FROM:

Kenneth Cook, AICP, CFM – Planner

RE:

19001-Z: Rezone from Countryside - CS to Commercial – C-2; Consideration of a
request to rezone approximately 15.75 acres from Countryside (CS) to Commercial
(C-2) in accordance with Section 22 of the Miami County, Kansas Zoning
Regulations. The subject property is located at the Northeast corner of Harmony
Rd, in the Southwest Quarter of Section 28, Township 17 South, Range 23 East,
and addressed as 32401 Harmony Road. Submitted by Bo Gerken, on behalf of
Living Proof Ministries, Inc., property owner of record.

Applicant

Bo Gerken, Living Proof Church

Owner(s)

Living Proof Ministries

Property Location

32401 Harmony Road, Paola, Kansas.
SW ¼ of Section 28, Township 17S, Range 23E, Richland Twp.

Proposal

To rezone approximately 15.75 acres to Commercial (C-2).

Current Zoning

Countryside (10-15 acre density)

Proposed Zoning

Commercial (minimum lot area: one-half acre)

Comp Plan

Rural Residential (10-15 ac density)

Acreage

15.75 Acres

Parcel IDs#

138-28-0-00-00-004.00-0

Surrounding Zoning Countryside (CS)
City of Paola – The right-of-way for US 169 Hwy adjacent to this site has
been annexed but no zoning designation is shown
Surrounding Uses

North:
South:
East:
West:

US 169 Hwy, Agriculture Uses
Rural home sites of 1-11 acres
Rural home sites of 7-10 acres & Agricultural Uses
Agricultural Uses
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Outlying Use
Elizabeth Layton Center
Lang Chevrolet
Miami County EMS
Mini Storage
A-Z RV
Debrick Truck Line
Waste Water (Paola)
Phillips 66
KCP&L (Osawatomie)
Miami County Airport

Zoning
C-1
C-2
C-2
I-1
C-2
I-2
BP (City)
I-2
I-2 (City)
BP

Direction
from proposal
Southwest
Southwest
Southwest
Southwest
Southwest
Southwest
Northeast
Southwest
Southwest
West

Distance
(miles)
0.37
0.35
0.59
0.71
0.95
0.95
0.67
1.03
1.07
1.97

Side of
US 169
East
West
West
West
West
West
East
West
West
West

* A mixture of commercial and industrial zoning is located along Old Kansas City Road starting
about 0.6 miles to the Northwest of the site on the West side of US 169

Public Notice

Notice was published in the Miami County Republic on June 5, 2019. In
addition, a hearing notice sign was posted in front of the property and 10
surrounding property owners were notified of the proposal/hearing.

Background
2001-2004: It is staff’s understanding that while the property was located within the City of
Paola growth area a previous property owner (Barbour, Kevin & Shannon) constructed the shop
building on the property and applied through the City of Paola for the necessary zoning
approvals in order to operate a contractor’s shop on this property. The request was denied by the
City of Paola. While staff has requested information from the City of Paola in regards to this
previous request, the city has been unable to locate these files.
September 2004: The property was sold to new property owners (Gerken, Gary & Atha).
September 5, 2007: A residential building permit was issued by the City of Paola as the
property was located within the growth area. The owner of the property regraded the property
and the LOMA was voided. The FIRMs adopted in 2014 currently show portions of this
property in the SFHA. Only the walk-out portion of the basement was completed and by 2012
had been declared a dangerous structure.
Early 2013: The Applicant met with staff to discuss having friends and family (less than 50
people) meet on property for gatherings on Sunday Mornings. Quickly thereafter the County
started to receive complaints that the gatherings had significantly more than 50 people in
attendance and the applicants were informed that they would need to proceed through the
Conditional Use Permit process for approval of a Church.
May 29, 2013: The Miami County Board of County Commissioners approved Resolution #R1305-020, authorizing a Conditional Use Permit (13002-CUP) for the use of this property for the
Living Proof Church & Day Care with conditions. Condition #5 of this approval required the
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open foundation to be removed and/or brought into code compliance prior to issuance of a
certificate of occupancy.
September 9, 2013: A Temporary Certificate of Occupancy (TCO) was issued to allow the
church to start operation. The church was allowed to start operations with the TCO even though
construction of the storage building was not complete. The applicant decided to raise the floor of
the basement to comply with Floodplain Regulations, and make the structure a storage building.
January 28, 2015: The Miami County Board of County Commissioners approved Resolution
#R15-01-004, to revise Condition #3 of Conditional Use Permit #13002-CUP to utilize the
Commercial (C-2) sign regulations for the church.
February 19, 2015: A sign permit was issued for the installation of a wall sign on the West wall
of the structure.
January 29, 2016: A permit was approved for the construction of an addition on the West side
of the existing structure. The approved Site Plan for the CUP originally showed a larger addition
extending to the North. The applicants agreed to substitute this addition for the addition shown
to the North on the original CUP, with the understanding that additional expansion would require
approval of an amended CUP.
December 6, 2016: A floodplain development permit was issued for completing the storage
building that was originally proposed as a dwelling. Elevation Certificates were to be completed
prior to pouring concrete and also after completion to insure compliance with Floodplain
Regulations.
December 19, 2016: A building permit was issued for the construction of walls and a roof over
the existing foundation (storage building).
2016: Living Proof Church paid to have the County chip/seal Harmony Road from West 327th
Street to the Church as it was determined to cost less over the long run rather than paying yearly
for dust control.
May 2017: The church completed a Boundary Line Adjustment with property they acquired to
the South of the original property and which the church property was extended approximately
390 feet to the South. Staff informed the applicant that a new Conditional Use Permit would be
required to expand their use onto this new property. The church had already started expanding
onto this new property with the construction of a playground, extension of parking lot and started
significant dirt work for the construction of baseball fields.
September 22, 2017: An application was submitted to amend the previously approved CUP for
the subject property in order to construct an addition to the existing building, operation of a
preschool and for the operation of sports-related facilities (ballfields and in-ground pool).
October 27, 2017: A copy of staff comments submitted by County Departments and other
entities was sent to the applicant. Due to numerous complaints received by the Planning
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Department in regards to work occurring on the property, staff verified that work beyond that
approved by the previous CUP was occurring. Staff advised the applicant on numerous
occasions that work should not occur on any items until they receive approval of a Conditional
Use Permit and any other necessary permits/approvals. Staff included additional instruction to
the applicant that they should cease and desist all of these activities until the necessary approvals
are granted.
November 7, 2017: The Planning Commission held a first public hearing on the request to
amend the CUP and the item was tabled until January 2, 2018 to allow the applicant to provide
information that was required as part of the site plan and to address comments from staff. A
number of people spoke in support and opposition of the request. Mr. McMahon, Director of
Miami County Road and Bridge Department also specified that there may be a need for the
church to upgrade the road if they continue to grow.
November 2017: A valid protest petition was submitted following the public hearing held at the
November 7, 2017 Planning Commission meeting and which owners of property of 55.9% of
property in the notification area signed.
January 2, 2018: The Planning Commission held a second public hearing on the request to
amend the CUP. Staff expressed that a number of items had still not been addressed. A number
of people spoke in support and opposition of the request. The Planning Commission
recommended approval of the church expansion with conditions while recommending denial of
the use of the ballfields for public use.
January 2018: A second valid protest petition was submitted following the public hearing held
at the January 2, 2018 Planning Commission meeting and which owners of property of 52% of
property in the notification area signed.
January 24, 2018: The Board of County Commissioners considered the recommendation of the
Planning Commission to approve the church expansion with conditions and a recommendation of
denial for the use of the ballfields for public use. The request was tabled and asked staff to
provide a weekly update until everything was completed.
February 14, 2018: Staff provided an update to the BOCC that the only item remaining to be
completed for the previously approved Conditional Use Permit (13002-CUP) was for the
replacement of a light on the storage building. The BOCC issued the Certificate of Occupancy
permit for the original CUP and released the bond. The BOCC removed two conditions that
were recommended by the Planning Commission and approved the church expansion and denied
the public use of the athletic fields. The use of the athletic fields were to be reviewed in one year
and the church reviewed in 10 years.
November 7, 2018: The Planning Commission approved a sign permit (18003-Sign) for this
property as required by the conditions of the Conditional Use Permit.
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January 8, 2019: The Planning Commission accepted an amendment to the sign permit (18003Sign) due to an increase to the size of a sign submitted in a building permit application as
compared to what had been previously approved by the Planning Commission.
March 5, 2019: The Planning Commission considered the annual review of the ballfields. Prior
to the meeting staff contacted Pastor Bo Gerken and he requested that the annual review be
continued for a year as construction of the ballfields had not been completed and no use has
occurred. A neighbor expressed concern in regards erosion occurring on the site. The Planning
Commission approved a one year extension for the review with the condition that the erosion
problems be remedied to the satisfaction of the county and reviewed at the July 2, 2019 meeting.

Proposal
The applicant is requesting a change in zoning from Countryside (CS) to Commercial (C-2) for
the above-referenced property that includes approximately 15.75 acres located on the East side of
Harmony Road about 1,600 feet North of 327th Street. The original narrative that was submitted
with the rezoning application was a copy of the superseded narrative that was included with the
previously approved Conditional Use Permit application. This narrative includes the proposed
use of the ball fields for practices (2-3 nights a week); 2-3 day camps (3 times a year); weekend
uses primarily on Saturdays (9 am – 6:30 pm); and, possible future use of the fields by Miola for
flag football. Some of these items were removed from consideration of the CUP by the applicant
while other items were amended with the approval of the CUP, but all of these items were
included in the narrative submitted with the rezoning application.
Following a review of the application, staff contacted the applicant to specify that the narrative
for the CUP does not really apply to a rezoning and requested that the narrative should address
the point of “why” the rezoning is being requested. Staff then suggested that the applicant use
the 10 factors listed in Section 22-6.04 of the Zoning Regulations in their narrative so that they
could address the specific items that the Planning Commission would be taking under
consideration at the hearing. The applicant submitted the following as a revised narrative:
Being under Cup has been very expensive for our church.We have had to spend a lot of
money to comply with cup regulations.We are a church dedicated to the ministry of
helping the community ,helping people and leading people to Christ. Our church has
grown very quickly.If we ever need to sell our property and move because of our growth
we feel like being under the current cup will be detrimental to selling our property. Our
current Cup is scheduled to be reviewed every 10 years.Under the current commission we
feel that it’s not a problem but who knows what will happen with every commission every
10 years.we are not willing to risk waiting to find out. We would not encourage CUP’s
for any organization. How they function does not promote growth or make it smooth to
accomplish accommodations for growth. That is why we are wanting to get correctly
zoned.
It is staff’s opinion that the cost associated with the CUP is not an item taken into concern in
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regards to the 10 factors that are considered by the Planning Commission and the Board of
County Commissioners in determining if the rezoning should be approved. As the applicant has
included this item as part of their narrative staff has prepared the following response in regards to
this item. In past discussions the concern on costs has included the following items: site plan
(including amended site plans); drainage study; floodplain development permit (including state
permit and required documentation; building plans (architectural and engineering requirements);
lighting; and signage (building & road). Following is information on these items including if
these items are required because of the conditions of the CUP or if they would also be required
for a project proposed in on a property zoned for commercial use:






Site Plan – A site plan is required to be submitted as part of a CUP. Even if this
property was zoned for commercial purposes a site plan would have been required
based upon the Article 19, Site Plan Approval of the Zoning Regulations and would
most likely have required approval by the Planning Commission. The site plan that
was originally submitted with the amended CUP application did not include all of the
information that is specified in the site plan standards. Following approval of the
CUP the applicants moved forward with construction of the site but did not follow the
plans they had submitted and were approved by the Planning Commission and the
Board of County Commissioners. This included items such a green space being
shown West of the new addition that upon inspection was converted into parking (and
also affected the drainage plan) and also a note that specified parking stops would be
placed on the site. Staff agreed that the changes could occur (with the need to
delineate fire lanes) but required the applicant submit a site plan accurately showing
how the site would be developed and brought these changes back for consideration by
the Planning Commission and Board of County Commission to determine if they
substantially complied with the previously approved plans.
Drainage Study – A drainage study is required as part of the development or
expansion of any site being used for other than residential or agricultural purposes
and would have been required if the property was zoned commercial. Multiple
submittals were also required for the drainage plan as the original plan submitted did
not include the entire site. In discussions with the engineer, they were unaware of
ballfields and parking areas that were planned on the South side of the site. Further
changes were also required when staff noted conflicts between the drainage plan and
site plan due to the location of a proposed drainage swale and utilities.
Floodplain Development Permits – A foundation for a house was built on the site but
the construction was not completed. When the floodplain maps were amended the
new maps showed the lowest adjacent grade adjacent to the foundation being below
the Base Flood Elevation and so the foundation was considered to be located in the
floodplain. When the church acquired the property they were made aware that a
building would either need to be constructed on the foundation or that the foundation
would need to be removed. The church decided the build a structure on the
foundation which was required to comply with Floodplain Regulations and required
the lowest floor of the structure to be elevated one-foot above base flood.
When staff originally met with the applicant in regards to the possible amendment to
the CUP to include ballfields, it was mentioned that a floodplain development permit
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would be required for any work extending into the floodplain and that they should
wait for approval before any construction occurred. Prior to the application being
submitted and the Planning Commission’s Public Hearing substantial grading was
already occurring on the site. While the applicant specified that no grading was
occurring in the floodplain and that no state floodplain fill permit was required, staff
required submittal of a floodplain development permit. Upon review of all plans it
was verified that development was occurring in the floodplain and the State of Kansas
also verified that the floodplain fill permit was required.
Building Plans – The applicant expressed concern in regards to the cost of plans for
the construction of the structure or the need to use licensed contractors. This included
the cost to have an architect perform a code footprint and why engineering was
required on different items (including fencing taller than 6-foot). The use of licensed
design professionals for non-residential construction is a requirement of the Kansas
Board of Technical Professionals and are in place to consider the safety of the public
that will be using the facility. The use of design professions is also sometime
required for residential structures. It should also be mentioned that City of Paola Fire
Chief Martin expressed his concern as a responder to this occupancy that it would be
“a mistake to allow the construction of any Assembly occupancy without proper
water supply and the required sprinklers.” This is in comparison to the consideration
that was made by the county to the applicants requested modifications/exceptions to
the fire code in order to not be required to install sprinklers through the use of
enhanced warning and other design elements as methods to protect the safety of
occupants of the structure while taking into consideration the increased cost if
sprinklers.
Lighting – The applicant expressed concern in regards to the cost of replacing
lighting to comply with code requirements. This is a standard requirement in the
Zoning Regulations in that all lighting for non-residential construction is required to
be shielded so that light is not cast beyond the property line or onto the right-of-way.
There are existing structures located around the county developed prior to the
adoption of the lighting requirements that do not currently comply with this standard
as they are considered legal non-conformities but all new development or
modifications are required to comply.
Signage – Concern has also been expressed in regards to the cost and time for the
approval of signs on the building. In regards to this the Board of County
Commissioners considered a modification to the original CUP that provides special
consideration for this property and allows for the church to have signage that
complies with the C-2 District regulations rather than the CS District that the property
is located in. As the applicants did not have proposed signage submitted with their
CUP application, the signage was required to be approved by the Planning
Commission when it was submitted at a later date. After approval by the Planning
Commission the applicants submitted a building permit for a sign that was bigger
than was submitted for consideration by the Planning Commission. This caused the
proposed signage to be required to go back for additional approval by the Planning
Commission.
Further concern has also been specified in that the church was required to pay for
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signage that would be installed along Harmony Road. This is an item that would not
normally be required other than as part of the CUP, although the Fire Code Official
may require approved signs or other approved notices be provided for fire apparatus
access roads to identify such roads and prohibit the obstruction thereof.
Consideration for placing this as a condition of the CUP was due to concern that:
people were already parking on the street, the church was proposing a substantial
addition that would increase the occupancy of the structure, further increasing traffic
on the street, and with the church not being required to be sprinkled and being located
at the end of a dead-end road that minimally exceeded the required 20-foot for fire
apparatus access roads any parking on the road, could create a substantial problem for
emergency access.
Discussion
The applicant is proposing to rezone the subject property to Commercial (C-2). The property
currently has an approved Conditional Use Permit that allows for the use of the property as a
church facility with church related use of the ballfields located on the property. The approval
specified that the use of the ballfields were not to include public access/use. If the proposed
zoning to the C-2 District were approved the operation of the church would change from a use
required to be approved by the Conditional Use Permit process with conditions imposed to
mitigate negative impacts, to a use that is permitted by right. Staff would mention that the use of
the athletic fields on the property would still require approval of a Conditional Use Permit in the
C-2 District as is currently required in the Countryside District. The Countryside District that the
property and surrounding area is currently zoned is described in the Zoning Regulations as:
…primarily intended to provide for the development of rural residential lifestyle with
adequate open space that may include equestrian use… (Section 5-1.01)
The primary uses allowed by right in the Countryside District are primarily agricultural purposes
and single family dwellings with certain other types of uses allowed through approval of
Conditional Use Permits. Of primary concern in determining if a rezoning request should be
approved are the types of uses that will be permitted if the proposed zoning is approved.
Following is a list of the types of uses that would be permitted by right if the proposed rezoning
was granted. Please note that based upon Section 8-2.01.1 any use permitted in the Low
Intensity Commercial District (C-1) or the Business Park District (BP) are also allowed in the C2 District and so have also been listed below (Please note that staff has deleted some standards &
restrictions that are specifically listed under the uses listed below):
Low Intensity Commercial District (C-1) – Permitted Uses
1. Shops and stores for selling at retail, including, but not limited to, the selling of foods, including retail bakeries or
pastry shops and non-alcoholic beverages for human consumption, soft goods such as clothing and shoes, drugs
and cosmetics, furniture and appliances, printed materials, notions, hardware and paint, kitchenware, toys and
sporting goods, jewelry, gifts and novelties, flowers, tobacco products, photographic equipment, antiques, artist
and hobby supplies, music supplies, medical supplies, bicycles, and video tape rentals.
2. Services, including, but not limited to, those uses such as barber and beauty shops, optical shops, seamstress and
tailoring shops, dry cleaning operations, eating establishments, interior decorator shops, photography studios and
film processing shops, shoe repair shops, clinics, and small appliance repair shops.
3. Savings and loan institutions, credit union offices, and banks, all with or without drive-through facilities.
4. Fire stations.
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5.
6.
7.
8.
9.
10.

11.

12.
13.
14.

Veterinary and small animal hospitals.
Engineering, accounting, research, management, and related services.
Business, professional, or medical offices.
Community centers, public libraries and museums.
Public parks and playgrounds.
Amateur station antenna structures for use by amateur radio operators, which do not exceed 40 meters (131.234
feet) in height and if it should fall or collapse it will be contained within the confines of the property on which it
is installed.
Commercial and Non-commercial wind energy conversion systems (WECS). The system shall not exceed 150
feet in total height and all of the minimum development standards in Section 14-2 of these regulations must be
met.
Radio towers, television towers, cellular communication towers, and microwave transmitting and/or receiving
towers and appurtenant facilities if the following standards can be met.
Public facilities.
Accessory uses customarily incidental to the normal operation of the above uses, including parking lots and signs,
as provided for in these Regulations.

Business Park District (BP) – Permitted Uses
1. Research and development oriented activities, including, but not limited to, scientific, technical and research
oriented laboratories engaged in research, development, analysis and testing by a professional staff employed by
either a corporation, institute, foundation or educational organization involved in the study or advancement of
science or technology.
The research or development may be conducted in, but not limited to, the fields of medicine, bio-medicine,
chemistry, animal science, computer science, transportation, energy, pharmacy, biology, environmental science,
economics, atmospheric or oceanographic science, physics, and agriculture.
2. Engineering, accounting, research, management, and related services.
3. Research, development analysis, or testing as the principal use in laboratories, product development centers, testing
facilities, or research centers.
4. Business, professional, or medical offices related to one or more of the following products:
A. Agriculture, animal science, biology, biochemistry, bio-medicine, chemistry, dentistry, energy, geology,
medicine, metallurgy, petroleum, pharmacy, physics, or veterinary sciences;
B. Industrial and commercial machines for robotic or automated assembly, fabrication, handling, manufacture,
packaging, processing, or treating of products and also including engines and turbines; farm and garden
machinery; special and general industrial machinery; computer and peripheral equipment and office
machinery; and refrigeration and service industry machinery;
C. Electronic and other electrical equipment including machinery, apparatus, and supplies for the generation,
storage, transmission, transformation, and utilization of electrical energy, and including electrical
distribution equipment, household appliances, electrical wiring and lighting equipment, radio and
television receiving equipment, communications equipment, and electronic components and accessories;
D. Transportation equipment including equipment for transportation of passengers and cargo by land, air, and
water; including motor vehicles, aircraft, ships, boats, railroad equipment, and miscellaneous transportation
equipment such as motorcycles, bicycles, and snowmobiles;
E. Instruments for measuring, testing, analyzing, and controlling, and their associated sensors and accessories;
optical instruments and lenses; surveying and drafting instruments; hydrological, hydrographic,
meteorological, and geophysical equipment; search, detection, navigation, and guidance systems and
equipment; surgical, medical, and dental instruments, equipment, and supplies; ophthalmic goods;
photographic equipment and supplies, and watches and clocks;
F. Communications equipment or systems;
G. Computer equipment, office machines and computer services;
H. Heating, ventilating, air conditioning, air purification equipment or components;
I. Energy conservation, energy systems or equipment;
J. Fluid movement or controlling systems or equipment;
K. Building components, materials, or structural systems;
L. Photography, printing, or cartography systems, methods, or equipment or services;
M. As accessory uses to the above uses, packaging, servicing, storage, warehousing, wholesale sales or
distribution, or light fabrication or processing or assembly operations related to the principal research,
development, analysis, testing or office use.
5. Research and development activities with or without light fabrication and assembly operation, limited industrial /
manufacturing activities, wholesale trade, and warehousing with or without associated administrative offices
related to one or more of the following products or services:
A. Agricultural services including establishments performing soil preparation services, crop services,
veterinary services, or other animal services, farm labor and management services, and landscape and
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B.

C.

D.
E.

F.

G.
H.
I.

J.

K.

L.
M.

N.

O.

P.
Q.
R.

S.
T.

horticultural services, for others on a contract or fee basis, but not including feed lots or poultry hatcheries
operated on a contract or fee basis;
Building construction including general contractors and operative builders primarily engaged in the
construction of residential, farm, industrial, commercial or other buildings without outside storage unless a
conditional use permit has been approved;
Special trade contractors including those involved in painting, carpentry work, communications, plumbing,
heating, air-conditioning, roofing, and sheet metal work but not including contractors primarily engaged in
activities that are clearly of a type specialized to heavy construction, such as grading for highways and
airport runways; guard rail construction; installation of highway signs; underwater rock removal; and
asphalt and concrete construction of roads, highways, streets, and sidewalks;
Food for human consumption, prepared feeds for animals or fowls, and certain food-related products, such
as manufactured ice, vegetable and animal fats and oils, and chewing gum;
Apparel and other finished fabric products including the production of clothing and the fabrication of
products by cutting and sewing purchased woven or knit textile fabrics and related materials, such as
leather, rubberized fabrics, plastics, and furs;
Lumber and wood products including the wholesaling and warehousing of dimensioned lumber cut, milled
and planed elsewhere; or including the cutting, milling, planing, and assembly of cabinets for permanent
installations, shutters, windows, doors and door jamb frames, and ornamental woodwork for architectural
trim, wainscots, trellises, and railings;
Furniture and fixtures for households, offices, public buildings, stores or restaurants; including only the
wholesaling and warehousing of such items if fabricated with stone or concrete;
Paper and related products including paperboard, corrugated and solid fiber boxes; fiber cans, tubes, drums,
and similar products; sanitary food containers; and die-cut paper, paperboard and cardboard;
Printing, publishing including printing by one or more common processes, such as letterpress; lithography
(including offset), gravure, or screen; and including services for the printing trade, such as bookbinding
and platemaking;
Pharmaceutical preparations for human or veterinary use in forms typically intended for final consumption,
such as ampules, tablets, capsules, vials, ointments, medicinal powders, solutions and suspensions; and
including vitro and in vivo diagnostic substances which are chemical, biological, or radioactive substances
used in diagnosing or monitoring the state of human or veterinary health by measuring the state of human
or veterinary health whether or not packaged for retail sales;
Fabricated metal products including cutlery; hand and edge tools; miscellaneous hardware such as hinges,
latches, locks, or handles; plumbing fixture fittings and trim; heating equipment other than electric and
warm air furnaces; metal doors, sash, frames, moldings, and trim; sheet metal work; architectural and
ornamental metal work such as metal plaster bases, fabricated bar joists, and concrete reinforcing bars;
bolts, nuts, screws, rivets and washers; metal stampings not larger than nine (9) square feet; wire springs;
and miscellaneous wire products;
Household, industrial and commercial machines including home lawn and garden tractors and equipment;
power-driven hand tools; computer and office equipment; and automatic vending machines;
Electronic and other electrical equipment including household appliances; electric lighting and wiring
equipment; household audio and video equipment; communications equipment; electronic components and
accessories; electrical equipment for internal combustion engines; and magnetic and optical recording
media;
Instruments for measuring, testing, analyzing, and controlling, and their associated sensors and accessories;
optical instrument and lenses; surveying and drafting instruments; hydrological, hydrographic,
meteorological, and geophysical equipment; search, detection, navigation, and guidance systems and
equipment; surgical, medical and dental instruments, equipment, and supplies; ophthalmic goods;
photographic equipment and supplies; and watches and clocks;
Miscellaneous manufactured goods including jewelry, silverware, and plated ware; musical instruments;
dolls, toys, games and sporting and athletic goods; pens, pencils and artist’s material; costume jewelry
buttons, and miscellaneous notions; and signs and advertising specialties;
Bus, taxi, or limousine dispatching centers;
Warehouse/Distribution including trucking and courier services; public warehousing and storage; and motor
freight transportation terminals and maintenance facilities;
Communications services for point-to-point aural, visual or electronic communications; television or film
production studios; and radio or television broadcasting or receiving stations but not including towers or
other structures higher than sixty (60) feet;
Wholesale trade;
Business services including mailing, reproduction, stenographic, word-processing, data entry, computer
programming, photocopying, duplicating, data processing, business machine servicing and temporary labor
services;
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6.
7.
8.
9.
10.

11.

12.
13.

U. Perfumes, perfume bases, cosmetics and other toilet preparations and shampoos and shaving products from
soap or synthetic detergents;
V. Printing ink including gravure ink, screen process ink and lithographic ink;
W. Pesticides and agricultural chemicals including ready-to-use agricultural and household pest control
chemicals, such as insecticides, fungicides and herbicides, and trace element products and soil conditioners
as well as concentrates requiring further processing;
X. Plastic products including unsupported plastic film, sheet and profile shapes; laminated plastic plate, sheet
and profile shapes; plastic pipe, plastic bottles; plastic foam products; costume compounding of plastic
resins and plastic plumbing fixtures; and
Y. As accessory uses to the above uses; offices, packaging, servicing, storage, warehousing, wholesale sales or
distribution, or light fabrication or processing or assembly operations related to the principal research,
development, analysis, or testing use.
Fire stations.
Community centers, public libraries and museums.
Public parks and playgrounds.
Radio towers, television towers, cellular communication towers, and microwave transmitting and/or receiving
towers and appurtenant facilities if the following standards can be met.
Amateur station antenna structures for use by amateur radio operators, which do not exceed 40 meters (131.234
feet) in height and if it should fall or collapse it will be contained within the confines of the property on which it
is installed.
Commercial and Non-commercial wind energy conversion systems (WECS). The system shall not exceed 150
feet in total height and all of the minimum development standards in Section 14-2 of these regulations must be
met.
Public facilities.
Accessory uses customarily incidental to the normal operation of the above uses, including parking lots and signs,
as provided for in these Regulations.

Commercial District (C-2) – Permitted Uses
1. Any use permitted in the Low Intensity Commercial District (C-1) or the Business Park District (BP).
2. Stores for the retail sale of, including but not limited to, department store merchandise, new and used automobiles
and trucks, automobile supplies, motorcycles, gasoline service stations, petroleum products (bulk plants not
permitted), convenience stores with or without gasoline and/or cereal malt beverage sales, and food delivery
outlets.
3. Services, including but not limited to those uses such as private clubs, liquor stores, and any retail establishment
selling alcoholic beverages, automobile repair in connection with new auto sales or as an auxiliary use to a
service station, dry cleaning and laundries, appliance and small equipment repair, radio and television
broadcasting studios, public or private entertainment and recreation, charity and welfare services, and schools,
including vocational and trade schools.
4. Shops and stores for the sale at retail or wholesale, and the rental of items, including, but not limited to, automotive
equipment, trucks, trailers, boats, camping accessories, tools, farm machinery and supplies, building supplies,
and lawn accessories.
5. Services, including but not limited to those uses such as automobile repair and washing, farm machinery repair,
general repair and fix-it shops, frozen foods (including lockers), swimming pools, and motels and hotels.
6. Manufacture or assembly of products to be sold only at retail on the premises or in conjunction with a retail use.
7. Funeral homes and mortuaries.
8. Greenhouses, nurseries and/or hydroponic farms, operated as a retail business where products not raised, grown, or
otherwise produced on the premises are sold.
9. Auction facilities.
10. Bed and Breakfast facilities, provided the minimum standards listed in Section 14-2 are met.
11. Preschool nurseries, day-care centers or day-care homes, provided the minimum standards listed in Section 14-2
are met.
12. Churches and parish halls, temples, convents and monasteries.
13. Adult entertainment businesses, subject to full compliance with the Miami County Adult Entertainment Code.
14. Radio towers, television towers, cellular communication towers, and microwave transmitting and/or receiving
towers and appurtenant facilities if the following standards can be met.
15. Commercial and non-commercial wind energy conversion systems (WECS). The system shall not exceed 150 feet
in total height and all of the minimum development standards in Section 14-2 of these regulations must be met.
16. Accessory uses customarily incidental to the normal operation of the above uses, including parking lots and signs,
as provided for in these Regulations.
Commercial District (C-2) – Conditional Use Permit
1. Public or private airports and/or landing fields.
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2.
3.
4.
5.
6.
7.
8.
9.
10.

11.
12.
13.
14.

15.
16.

17.
18.
19.
20.

21.

Athletic fields and baseball fields.
Cemeteries.
Contractors’ shops and/or yards (refer to Section 14-2 for minimum development standards).
Drive-in theaters.
Exposition centers and/or buildings.
Fairgrounds.
Group boarding homes for minors (refer to Section 14-2 for minimum development standards).
Hospitals and special care facilities for humans.
Radio or television towers, communication towers, microwave transmitting and/or receiving towers and/or
stations, radio antennas, commercial satellite earth stations and similar appurtenances (refer to Section 14-2 for
minimum development standards).
Amateur antenna structures to be used by amateur radio operators, which exceed 40 meters (131.234 feet) in
height and are set back from property lines 1.1 times the total structure height.
Commercial WECS that exceed 150 feet in height (refer to Section 14-2 for minimum development standards).
Recreational vehicle parks, permanent or temporary (refer to Section 14-2 for minimum development standards).
Commercially operated recreational or sports-related facilities, whether operated by a public or private entity.
This shall include, but not be limited to, such uses as: recreational lakes, camps, golf courses, country clubs, golf
driving ranges, miniature golf courses, swimming pools, tennis courts, racquetball courts, commercial stables,
shooting ranges, ice and roller skating rinks, race tracks for horses and dogs, bowling alleys and fee fishing lakes.
Boat and recreational vehicle storage, open or enclosed, for one (1) or more boats or recreational vehicles, which
are not the property of the landowner (refer to Section 14-2 for minimum development standards).
Public utility stations, as well as buildings, structures, and premises for public utility services or public service
corporations, including water treatment facilities, water towers or storage facilities, electric utility substations,
power generation plants, sewage treatment facilities, or any other like facility. Notwithstanding any other
provisions of these Zoning Regulations, none of these uses shall be required to comply fully with the lot size and
height regulations of this zoning district, except as may be recommended by the Planning Commission and
approved by the Board of County Commissioners to meet the standards of this Article.
Kennels (refer to Section 14-2 for minimum development standards).
The keeping of wild animals, as defined in these Regulations (refer to Section 14-2 for minimum development
standards).
Residential use of structures zoned and used for commercial or industrial purposes, when such auxiliary
residential use is by the owner of the structure or by employees of the business, which is the principal use.
The adaptive reuse of public and semi-public buildings, such as, but not limited to, church buildings, township
halls, school buildings, and other historically significant structures for limited commercial and limited industrial
operations that would be compatible with surrounding uses (refer to Section 14-2 for minimum development
standards).
Other uses determined by the Planning Commission to be consistent with the intent and purpose of this zoning
district, except for those uses listed as prohibited uses in Article 15.

Access to the property is gained from Harmony Road which is identified as a local road in the
1995 Comprehensive Transportation Plan. Harmony Road is a dead end road with the access to
the site being located approximately 2,000 feet North of 327th Street. The intersection of 327th
Street and Harmony Road is approximately 2,000 feet East of the centerline of US 169 Highway.
327th Street East of US 169 is also classified as a local road while West of the highway 327th &
Old Kansas City Road are considered arterials. US 169 Highway is shown on the
Comprehensive Transportation Plan as a Freeway. Living Proof Church did choose to pay to
chip/seal Harmony Road in-lieu-of continuing to pay for dust control that was required as a
condition of the approval of the Conditional Use Permit. According to comments received from
J.R. McMahon, Miami County Road & Bridge Department, Harmony Road has a total current
right-of-way width of 60 feet with the roadway surfacing being between 20 to 22 feet with no
shoulders. Mr. McMahon referred to the Miami County Subdivision Design Standards which
specify that the adjacent roadway for commercial uses needs to be a Category 5 road. The
Category 5 standard specifies the following:
“Exterior off-site roads serving Commercial or Industrial Zoned Sites: All section line
and ½-section line roads abutting the development shall be paved to at least the Type “B”
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Collector Road Standard, and at least one (1) paved road of this type shall provide
continuous access to the development and shall be continuous to the nearest arterial or
other collector road that has at least an asphalt overlay surface.”
Further, Mr. McMahon states that the Type “B” standard specifies:
“Collector Road Standard which is a 27 foot wide pavement (standard allows for a chip a
seal surface) with 6 inches of AB-3 base with modified subgrade. In addition to the
standard calls for 8 foot gravel shoulders and an 80 foot minimum right of way.”
Mr. McMahon specifies that if the rezoning were approved then “according to the regulations the
applicant would then be expected to make the upgrade to Harmony Road from the proposed C-2
property to 327th Street to meet the Type “B” Collector Road Standard.”
The property is currently served by Miami Rural Water District #1. While it is unknown if the
water supply to the site is sufficient to provide for fire suppression, the applicant proposed and
was approved requests for modifications/exceptions to the fire code in order to not be required to
install sprinklers and instead provide the use of enhanced warning and other design elements. As
part of this consideration, while the International Fire Code requires that all fire apparatus access
roads be at least 20 feet and not be obstructed in any manner and due to the severely limited
access to the site (2000 feet down a dead-end road and having a surface width between 21 and 22
feet), the CUP for the expansion of the church was allowed with the condition that no parking
signs be required along Harmony Road in order to protect the limited emergency access available
to this site.
The Planning Commission needs to consider all comments at the public hearing, and then
consider, but not limit your consideration, to the following Golden Criteria in making findings to
approve or deny the requested rezoning request.
1. Character of the neighborhood.
The neighborhood is primarily comprised of rural home sites and agricultural uses with US
169 bounding the Northwest corner of the site. Tract sizes range from 1-acre to 134 acres.
While the City of Paola has annexed the ROW for US 169, the closest properties that have
been annexed are a small tract Southwest of Stewart Lane and East of US 169 and the City’s
Waste Water facility which are more than 3,300 feet to the Northeast of the property and the
South side of the main area of the City of Paola being located 6,700 North. The City of
Osawatomie has also annexed portions of US 169 ROW which extend to the South side of
the interchange with 327th Street, KCP&L’s property located at 327th and Lone Star Road
(5,600 feet to the Southwest) with the North side of the main area of the City of Osawatomie
being approximately 12,500 to the Southwest.
While the primary uses within the direct vicinity of the site are limited to agricultural and
residential uses, the property is located 2,500 feet Northeast of the interchange of US 169 and
327th Street (measured along road the distance is approximately 2,900 feet from the
Northbound ramp and 4,400 to the Southbound ramp. The uses at the interchange of 327th
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and US 169 include additional uses such as: Elizabeth Layton Center, Lang Chevrolet,
Miami Count EMS, storage units. Continuing west along 327th Street also includes
Recreational Vehicle Repair; KCP&L and Phillips 66 facilities; and the Miami County
Airport (2 miles). As is mentioned in the comments Shane Krull, Miami County
Administrator, provided, the larger area near the proposed site does appear to be transitioning
into higher intensity land uses and the property does provide quick access to the highway. A
number of rural residential developments/subdivisions are also located in the wider area but
are primarily located West of US 169.
2. The zoning and uses of property nearby.
Surrounding zoning in Miami County is Countryside with a mixture of single-family
residential and agricultural uses. The right-of-way for US 169 located to the Northwest of
the site has been annexed by the City of Paola but no zoning designation is shown.
Properties that are located directly adjacent to the interchange of US 169 and 327th Street and
primarily extending to the West include additional Zoning including: C-1 (Elizabeth Layton
– Southeast of interchange); C-2 (Lang Chevrolet – Northwest of interchange); C-2 (County
EMS – Southwest of Interchange and also including properties zoned for I-1, I-2 and C-2 as
you continue to move to the West and also Southwest from the interchange.
3. The suitability of the subject property to its present use.
The property has been considered suited to its present use as conditioned. There is some
concern that if the use becomes more intense due increases in the attendance or number of
events (especially outdoor events) that occur on the site that the negative impacts to
neighbors will also continue to increase.
4. The extent to which removal of the present zoning will detrimentally affect nearby
property.
Staff’s comments to this factor when the applicants made their last request for an expansion
of the previously approved CUP included that the CUP does not remove the present zoning
and that, in staff’s opinion, it was not believed that the approval of the CUP requested for a
church expansion, as conditioned, will detrimentally affect nearby property. It is staff’s
opinion that the removal of the present zoning, and therefore, the removal of all conditions
for the church that was approved as part of consideration for the previously approved
Conditional Use Permit has the ability to have a detrimental impact on nearby property.
First, the approval of the proposed rezoning would create a unique situation in that the use of
a church would become a use permitted by right and therefore, many of the conditions which
were previously approved to apply to the operation of the church would no longer be in
effect. This would primarily involve limitations for noise that were placed on the use and
that the applicant would need to comply with the site plan and narrative that was approved.
It should be noted that this does not mean that the use of the property would have no
conditions as the use would still be required to comply with other regulations (such as
parking, lighting, stormwater, floodplain, fire code, building code and others). Also, this
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would not allow for a change to occur for the athletic fields to be used for public use/access
as a Conditional Use Permit is still required in the C-2 District for this use.
Second, the proposed zoning change would allow for a wider range of uses to occur which
could have a significant impact on neighboring property owners. While the applicant has
specified that they plan to continue using the subject property for the operation of a church,
the applicant has specified that if they continue to grow and need to move that they feel the
existing CUP would be too restrictive if they were to sell the property. Rezoning this
property would allow for a large number of retail/commercial activities to occur and even
include some uses that could include limited industrial/manufacturing activities. Any uses
listed in the Zoning Regulations as permitted uses in the C-1, C-2 or BP Districts would be
allowed without any additional public consideration and without conditions. This could
include: nearly all retail activities (including automobile, alcohol); services (dry cleaning,
clubs, automotive repair); auction facilities; adult entertainment businesses; research and
development oriented activities; and more.
5. The length of time the subject property has remained vacant.
The subject property is not vacant and includes the existing use of a church.
6. The relative gain to the public health, safety, and welfare by the destruction of the value
of the nearby property as compared to the hardship imposed upon the individual
landowner.
The property owner has specified in the updated narrative that their primary factors in
desiring the rezoning of this property is due to concern that the existing CUP will be
detrimental to a possible future selling of the property and that being under the CUP has been
very expensive. The applicant has also mentioned to staff more specifically that the CUP
would be too restrictive because it would limit the churches ability to sell to only another
church and that businesses would not be able to purchase the property for other purposes.
The property as currently zoned, with its existing conditional use permit, allows for the
operation of a church. The only items that could possibly be considered hardships from the
denial of the rezoning request include the applicant being required to continue complying
with the conditions approved for the CUP, the need for the CUP to be reviewed every 10
years and the applicants concern that if they choose to sell the property in the future it may be
less marketable. It is staff’s opinion that none of these items constitute a hardship.
Staff agrees that the current zoning does place limits on what the property can be used for
and that the applicant has expended a substantial amount of money to make updates to the
property. These limitations were known by all parties from the beginning and the decision to
grant the approval of the CUP took into careful consideration limitations that were placed
upon the property owner themselves (their narrative for the operation of the use) and upon
the conditions that were considered to be necessary in order to protect the neighbors from a
use that is not allowed by right due to its intensity and grant the CUP for the operation of a
church at this location. As can be seen in reviewing the history of this property, what was
originally presented as being small, private gatherings of family and friends (less than 50
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people) while a permanent location for a church was found, quickly grew. Within
weeks/months of these first discussions, staff received complaints that there were
substantially more than 50 people on site and that it appeared that a church was operating on
the property. Staff contacted the applicants in regards to this and the applicants decided that
the current location was the location they preferred as their permanent location and
proceeded forward with acquiring the original CUP (2013). In 2017 the applicants requested
and were approved for an amended CUP for the expansion of the church while part of their
request for ballfields were denied. Now the applicants are requesting to rezone the property
to the C-2 District which would allow uses that could have a substantially greater impact to
neighbors.
In comparison, the approval of the rezoning request would allow for the property to be used
for purposes of greater intensity, including any of the uses that are listed earlier in the report,
and remove conditions that were considered as necessary to mitigate negative impacts from
the use. This provides the possibility that the increase of intensity of uses that could occur on
this property could have a greater impact on the neighborhood than the uses that are currently
limited by the CUP. This would include conditions that were relaxed as part of consideration
of the amended CUP. Including that the original approval of the CUP placed a 10 year term
on the CUP while the amended CUP reduced this requirement to simply be a 10 year review
and a substantial increase in the number of outdoor events that would occur on the site from
3-4 per year to 5-10 per year.
The proposed change in zoning would not appear to benefit the public health, safety, and
welfare of Miami County in that the existing infrastructure of Harmony Road does not rise to
the level of that described in the purpose of the C-2 District as being along a major street or
according to the Miami County Subdivision Design Standards and the increase in intensity of
the use that could occur could create conflicts with the surrounding uses which are currently
primarily residential. Prior to the subject property being considered for rezoning the
infrastructure to the site (specifically road and water) should be upgraded to provide the
infrastructure that is necessary for this intensity of use (Type “B” Collector Road Standard,
and adequate water supply for fire suppression). The denial of the permit would not appear
to create a substantial hardship on the property owner as the site is already approved for the
operation of the church.
7. Whether the proposed rezoning would be consistent with the intent and purpose of the
Zoning Regulations.
The purpose of the C-2 zoning district is, “to provide sufficient space in appropriate locations
for all types of businesses, commercial, and miscellaneous service activities, particularly
along certain existing major streets where a general mixture of commercial and service
activity now exists or is planned to exist, but which uses are not characterized by extensive
warehousing, frequent heavy trucking activity, open storage of materials, or the nuisance
factors of dust, odor, or noise associated with manufacturing.”
Staff’s evaluation is that the requested rezoning, does not comply with the purpose of the C-2
District or with the intent and purpose of the Zoning Regulations outlined in Section 1-3.
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Specifically the road providing access to the site is a local road and does not meet the notion
of being a “major street” or of complying with the Type “B” Collector Road Standard.
8. The recommendations of the County’s permanent or professional staff.
Staff recommends denial of the rezoning request to Commercial (C-2).
9. The conformance of the requested rezoning to the adopted Miami County
Comprehensive Plan.
The Comprehensive Plan (Plan) designates this site “Rural Residential”. The Rural
Residential designation harmonizes with the existing Countryside (CS) zoning. Churches,
preschools and outside athletic facilities can be considered compatible with uses in the CS
district with the approval of a conditional use permit. The primary uses in the Rural
Residential category include agriculture and low density (10-15 acre) residential
development. Other uses such as churches, preschools and outside athletic facilities are
considered secondary uses and are to be limited to areas where adequate road infrastructure is
provided and where the proposed use will not conflict with the primary uses of this category
or where conditions can be imposed as part of the CUP that can mitigate any impacts.
The Plan provides discussion for neighborhood commercial uses by first encouraging them to
be located either in: cities, where required sewer, water and road infrastructure can be
provided; or within or close to established villages and within the village expansion areas
where adequate infrastructure is provided. The Plan further specifies that neighborhood
commercial retail and service facilities may be considered in rural areas outside of the
Village Expansion Areas if adequate, paved road networks access the site and the
commercial use is compatible with the surrounding neighborhood. Additionally, the Future
Land Use Map of the Plan identifies the nearby intersection of U.S. 169 Highway and 327th
Street as an Area of Regional Significance with short-term development potential. There are
developable large parcels in this location, including a thirty-five (35) acre parcel immediately
west of the subject property across Harmony Road. An objective listed for Areas of Regional
Significance includes that a compatible transition should be provided between commercial,
business and industrial areas to less intensive uses. The Comprehensive Plan also specifies
that these locations may lack important infrastructure, such as sewer and water for
firefighting purposes and further that these areas will remain dormant until such services are
provided to these areas and that these sites are dependent on the development community and
adequate road, water and sanitary infrastructure should be provided at the developer’s
expense.
While the operation of the church on this property was considered to not be in conflict with
the Comprehensive Plan the proposal to rezone the property to the Commercial C-2 District
would appear to be in conflict with the Comprehensive Plan as the property does not contain
the necessary infrastructure for the possible increase in intensity of use that could occur with
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the change and the property itself is situated so that it is located within a residential
neighborhood.
10. Such additional matters as may apply in individual circumstances.
In reviewing this request staff would note that the applicants had previously considered
developing a daycare as part of the operation of this site. If the requested rezoning were
granted the operation of a daycare would be permitted by right. The operation of the daycare
would still be required to comply with other state and local codes such as required state
license and fire code (which could require the installation of sprinklers). Further, any change
in occupancy would also require compliance with local codes.
Staff also has concern that the proposed rezoning could be considered unreasonable spot
zoning, which is not considered legal. According to “The Latest Illustrated Book of
Development Definitions”, Spot Zoning is defined as:
“Rezoning of a lot or parcel of land to benefit an owner for a use that is incompatible
with surrounding land uses and that does not further the comprehensive zoning plan.”
A number of Kansas cases discuss the issue of spot zoning, including Coughlin v. City of
Topeka. In this case the court specifies that “Spot zoning generally refers to the singling out of a
small parcel of land for use classified differently from the surrounding area, primarily for the
benefit of the owner of the property so zoned and to the detriment of the area and other owners
therein.” While the proposed parcel is located near a location that is designated as an Area of
Regional Significance by the comprehensive plan, when one considers that all of the parcels
directly surrounding the subject property are: all zoned Countryside, CS (which is described to
provide for the development of a rural residential lifestyle) and that the uses of all adjoining
tracts being residential or agricultural uses; that the use (church) is already permitted on the
subject property by the Conditional Use Permit that was previously approved; that the purpose of
the C-2 District includes that the district is to provide appropriate locations along certain major
streets, of which Harmony Road is considered a local road; that the Miami County Subdivision
Design Standards specifies that section line roads serving commercial sites shall be paved to at
least the Type “B” Collector Road Standard; and, the Comprehensive Plan specifies that
adequate road, water and sanitary infrastructure should be provided at the developer’s expense;
the rezoning of the subject property to the C-2 District would appear to meet the definition of
spot zoning in that it would be to the benefit of an owner for a use that is incompatible with
surrounding land uses and that does not further the comprehensive zoning plan
Staff Recommendation
Staff recommends that the Planning Commission forward the request for rezoning from
Countryside (CS) to Commercial (C-2) to the Board of County Commissioners with a
recommendation for denial, based on the findings listed below.
Rezoning Findings
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1. The proposed rezoning does not conform with the spirit and intent of the Miami County
Zoning Regulations as the proposed zoning would not match the character of the
neighborhood and the road providing access to the site is not considered to be a major
street.
2. The proposed rezoning does not conform with the spirit and intent of the Miami County
Comprehensive Plan as the proposed zoning would not match the “growth philosophy of
the plan” which is specified “to manage growth in the unincorporated areas by directing
higher density development to the cities where infrastructure and services can be
provided in a coordinated, timely manner”.
3. While the proposed rezoning is near an area of regional significance, the infrastructure to
the property is not sufficient to allow for an increase in the intensity of uses allowed on
the property and would not be compatible with neighboring properties.

Attachments: Staff Comments
Comments from Neighbors
Rezoning Narrative (submitted 5-10-19)
Updated Narrative (submitted 6-9-19)
R13-05-020
R15-01-004
R18-02-006
Location Map
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From: Don Bucher [mailto:donbucher@gtb-law.com]
Sent: Thursday, June 20, 2019 11:33 AM
To: Teresa Reeves <TReeves@miamicountyks.org>
Subject: Objection to Application of Living Proof Church to Rezone
Attached please find our written objection to the Application of Living Proof Church to rezone from CS
to C-2.
Don Bucher
32585 Harmony Rd
Paola, Kansas 66071

From: JR McMahon
Sent: Wednesday, June 5, 2019 8:22 AM
To: Angie Baumann <abaumann@miamicountyks.org>
Subject: RE: Notification of Hearing & Request for Comments (re: Living Proof Ministries, Inc. - Rezone
from CS to C-2)
Angie,
Please see attached per response of the Road and Bridge Department on 19001-Z Living Proof Rezoning
request.
If you have any other questions please let me know.
JR
[J.R. McMahon’s response is copied and pasted directly below:]
The Department has to following comment(s) on 19001-Z: Living Proof Ministries, Inc. – Rezone from
Countryside (CS) to Commercial (C-2)
This change in zoning will cause Category 5 of Article 5 of the Miami County Subdivision Design Standards
to be in effect as the governing standard for the road (Harmony Road North of 327th Street) accessing the
new zoning application.
Category 5 is as such:
Category 5. Exterior off-site roads serving Commercial or Industrial Zoned Sites: All section line and ½section line roads abutting the development shall be paved to at least the Type “B” Collector Road
Standard, and at least one (1) paved road of this type shall provide continuous access to the development
and shall be continuous to the nearest arterial or other collector road that has at least an asphalt overlay
surface. Any subdivision that includes five (5) or more lots shall provide access to all proposed lots with
an internal subdivision road constructed to the County’s design criteria and no lot shall have direct access
onto a local, collector or arterial road as designated by the Miami County Comprehensive Transportation
Plan. Those lots that are allowed to directly access a local, collector or arterial road, as designated by the
Miami County Comprehensive Transportation Plan, shall provide a common access easement between
each set of two lots to minimize access to such roads.

The standard call for a Type “B” Collector Road Standard which is a 27 foot wide pavement (standard
allows for a chip a seal surface) with 6 inches of AB-3 base with modified subgrade. In addition to the
standard calls for 8 foot gravel shoulders and an 80 foot minimum right of way.
See Attached Type ‘B” Collector Street with Ditch Section illustration
The current road conditions do not meet the Type “B” Standards. The right of way is 60 feet with the
roadway surfacing being 20 to 22 feet. There are no shoulders. In addition there is a drainage structure
which has a 20 foot wide driving surface.
According to the regulations the applicant would then be expected to make the upgrade to Harmony Road
from the proposed C-2 property to 327th Street to meet the Type “B” Collector Road Standard.
This improvement would then satisfy the requirement of having one paved road Type “B” connect to a
pave arterial or other collector road that has at least an asphalt overlay surface.

J.R. McMahon, CPM
Director
Miami County Road and Bridge

From: Shane Krull
Sent: Monday, June 3, 2019 8:50 AM
To: Angie Baumann <abaumann@miamicountyks.org>
Subject: RE: Notification of Hearing & Request for Comments (re: Living Proof Ministries, Inc. - Rezone
from CS to C-2)

Angie:
Years ago, the 327th Street and U.S. 169 Highway interchange was designated an area of regional
significance, along with several other locations throughout the county. In respect to said
location, the area is largely composed by several commercial and/or industrial businesses such
as, Lang Chevrolet, Elizabeth Layton Center, EMS Station, storage lockers, Industrial Fumigant,
Ringer propane station, highway billboard advertising, A-Z RV Repairs & Sales, Debrick Trucking,
and a large KCP&L Substation. The area appears to be transitioning to a higher intensity zoning
than residential. I believe the Living Proof Church’s request for commercial zoning would
buttress the area transition to commercial or industrial zoning. Generally, the county struggles
to have the necessary infrastructure in place to support higher intensity land uses but in this
instance, the highway interchange and intersecting roadways are some of the best within our
county to facilitate higher volumes of car and/or truck traffic.
Larger churches such as Living Proof Church have several hundred members comprising the
congregation, provide activities throughout the week involving family participation, often
provide daycare operations to support congregation members while away at work, and many
other worthwhile endeavors. Such facilities generate traffic, outdoor activities, light, noise, etc.
commensurate with activities found in commercially zoned areas. While some argue this is spot
zoning, I believe the zoning is transitioning from residential to commercial in this area. The

zoning change will eliminate the need to utilize a CUP each time the church desires to expand or
implement other changes desired by the congregation.
Shane

From: David Ediger
Sent: Friday, May 31, 2019 9:30 AM
To: Angie Baumann <abaumann@miamicountyks.org>
Subject: RE: Notification of Hearing & Request for Comments (re: Living Proof Ministries, Inc. - Rezone
from CS to C-2)
Angie,
EMS does not have an issue with the proposal.
Thanks and have a great weekend!
Dave

