Meeting of the
MIAMI COUNTY PLANNING COMMISSION
August 8, 2018 | 7:00 p.m.
Miami County Administration Building

AGENDA
I.

CALL TO ORDER

II.

PLEDGE OF ALLEGIANCE

III. OATH OF OFFICE
IV. ROLL CALL
V. DISCLOSURE OF ANY EX PARTE COMMUNICATIONS OR
POTENTIAL CONFLICTS OF INTEREST
VI. ADOPTION OF THE AGENDA
VII. CONSENT AGENDA
A. Minutes: Approval of the June 5, 2018 Planning Commission Minutes.
B. 18002-SUB: Nelson Farms:

Consideration of the Final Plat of Nelson Farms, an Agricultural Preservation
Subdivision, creating 3 small lots ranging in size from 4.72 acres to 10.48
acres, with a large agricultural lot of 166.38 acres, on property zoned
Countryside, per Section 5-5.02.1C of the Miami County Zoning Regulations.
The subject property is located at the northwest corner of 343rd St, and Beaver
Creek Rd, in the SW ¼ of Section 4, Township 18, Range 24, Miami Twp.
VIII.

REGULAR AGENDA

A. New Business
1. Accessory Structures in Open Space:

Continued discussion to consider possible text amendments to allow
accessory structures in open space areas that are appurtenant to the
function of the open space.
2. Conversion of Cargo Containers:

Continued discussion on conversion of cargo containers into single-family
residences and other non-residential structures.
IX. ANNOUNCEMENTS BY STAFF/COMMISSIONERS
For more information contact the Miami County Planning Dept.
(913) 294-9553 | 201 S. Pearl, Suite 201 | Paola, KS 66071
www.miamicountyks.org

X.

GENERAL DISCUSSION

XI. ADJOURNMENT

Hearing Procedure
1. Members describe what, if any, communication they have had with applicant or interested
party regarding the case; indicating the nature of the communication and whom it was with.
2. Members describe what, if any, conflicts of interest they may have and recuse themselves
from the hearing room for the duration of the hearing.
3. Chairman announces agenda item.
4. Any documentation not submitted prior to the meeting is submitted and made part of the
record.
5. Staff presents the application with staff’s recommendations on the request.
6. Applicant or agent of the applicant makes brief presentation of the case or request (except for
clarifications, members should withhold questions or comments until the public hearing is
closed).
7. Chairman opens the public hearing and solicits comments from the audience (2-3 minute
limit per person/spokesperson / 1 time to the podium / ALL comments are to be directed to
the Planning Commission.
8. Applicant rebuttal.
9. Chairman closes the public hearing.
10. Staff summarizes.
11. Members deliberate on the request in light of Golden Criteria and other pertinent information,
and take action if able to do so. Members should present findings to substantiate the action
taken.
12. Staff announces when the request will be heard by the Board of County Commissioners.
13. 14-day Protest Period begins after the Public Hearing is closed. 1

1

Protest Petitions: Any protest petition must be filed in the Office of the County Clerk within 14
days from the conclusion of the public hearing held by the Planning Commission.
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MINUTES OF THE
MIAMI COUNTY PLANNING COMMISSION
June 5, 2018
MIAMI COUNTY ADMINISTRATION BUILDING
COMMISSION CHAMBERS
201 SOUTH PEARL STREET
PAOLA, KANSAS 66071
ATTENDANCE
CHAIR:

John Menefee

VICE-CHAIR:

Phil Elliott

PLANNING COMMISSION
MEMBERS:

Kimberly DeYoung, Bret Manchester, Mark Oehlert,
Steve Jensen 1, Mark Ross

ABSENT MEMBERS:

Tina Walker

EX-OFFICIO MEMBERS:

None present

PLANNING DIRECTOR:

Teresa Reeves

COUNTY COUNSELOR:

David Heger

PLANNER:

Kenneth Cook

PC SECRETARY:

Angie Baumann

ECONOMIC DEVELOPMENT

Janet McRae

COUNTY COMMISSION:

None Present

PRESS:

Not Present

1

Steve Jensen in attendance, but not present during Roll Call
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MINUTES
June 5, 2018
MIAMI COUNTY PLANNING COMMISSION
CALL TO ORDER
Chair John Menefee called the meeting to order at 7:00 p.m.
PLEDGE OF ALLEGIANCE
ROLL CALL
Six (6) members were present, which constituted a quorum. Jensen was absent during Roll Call
and Walker was absent.
ADOPTION OF THE AGENDA
DeYoung moved to adopt the agenda. Elliott announced that 18004-CUP: Lexington Arena will
not be heard at this evening’s meeting, as the applicant has withdrawn the application. Elliott
seconded the motion to adopt the agenda. The motion passed unanimously, 6-0.
CONSENT AGENDA
Minutes: Approval of the May 1, 2018 Planning Commission Minutes.
Elliott moved to accept the Minutes, DeYoung seconded, and the motion passed unanimously,
6-0.
REGULAR AGENDA
New Business:
Continued Public Hearing 18001-CUP: Concrete Strategies
Reconsideration of a request for a conditional use permit (“CUP”) for a contractor’s shop and/or
yard, in accordance with Sections 5-2.02.7 & 14-2.01.1 of the Miami County, Kansas Zoning
Regulations. The subject property of approximately 14 acres is located on the West side of
Cedar Niles Rd, approximately ¼ mile south of 231st St., in the Northeast Quarter of Section 31,
Township 15 South, Range 23 East, Marysville Twp and addressed as 23224 Cedar Niles Rd.
Submitted by Concrete Strategies on behalf of Vitale Properties, LLC. (Continued from the
May 1, 2018 Planning Commission Meeting)
Reeves announced that this item was continued from the May 1st meeting to allow time for the
applicant to conduct a traffic impact study. She noted that the information has been included in
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the Planning Commission packets, and that the engineers representing both parties are present
this evening to answer any questions. Reeves noted that staff received an email this afternoon,
which clarifies that the applicant has no intentions of adding any buildings or expanding at that
location. Reeves invited questions from the Planning Commission.
DeYoung asked about the engineers present this evening. Reeves answered that the engineers
present are Janelle Clayton, who conducted the traffic study, and Mr. Pfefferkorn, who is
representing the county.
With regard to the traffic impact study, DeYoung noted that it indicates there would be only two
trips in and out because it was a warehouse. She explained that she did not understand this to be
a warehouse, but rather a working shop. Reeves deferred DeYoung’s question to the engineer.
Janelle Clayton of Merge Midwest Engineering approached the podium. She stated that with
regard to trip generation, they use a standard manual published by the Institute of Transportation
Engineers, which is called the Trip Generation Manual. Clayton explained that you have to find
a land use code that best represents the subject site, and that not all possible land uses are given.
She stated that the warehousing code allows for facility maintenance of equipment and seemed to
be the most reasonable.
DeYoung asked Clayton to explain in layman’s terms how many trips in and out of the facility
that this implicates. Clayton answered that she believes it would be six vehicles per day, in and
out, for the existing use. Clayton added that this includes the counts taken during the a.m. and
p.m. peak hours.
Ross asked Clayton if Concrete Strategies and its neighbors had been notified regarding the
specific day the traffic count would be conducted. Clayton answered that she notified no one of
the upcoming count in order to avoid the possibility that drivers may make extra trips to bump
the counts up. She added that she conducts her counts on a typical weekday, such as Tuesday
through Thursday.
Menefee asked for any questions for the other engineer present this evening.
Mr. Pfefferkorn approached the podium and stated that Pfefferkorn Engineering represents the
county’s interests on an on-call basis. He stated that they were asked to review the traffic impact
study from the county’s perspective. Pfefferkorn explained that categorizing the site as a
warehouse versus a small office facility may double the trip generations, but it’s still only 25 to
30 cars per day. He added that rather than evaluating cars per day, it was better to evaluate the
current level of service and the level of service for predicted future growth and to maintain that
level of service. He noted that based on the report, the existing road appeared to have
appropriate stopping sight distance and that all the safety parameters were in place. Pfefferkorn
stated that their analysis was similar to the report, in that even with future growth it’s a similar
level of service. He stated that the bigger point is can the road handle the cars per day and,
categorically, that answer is “yes”.
Elliott asked Pfefferkorn about vehicles other than cars and what impact they have on the road
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condition and the ability to maintain that condition. Pfefferkorn answered that from the county’s
perspective, they reviewed turning radiuses for tractor-trailer trucks and that the turning radiuses
seemed adequate for those trucks, including the intersection at 223rd and Cedar Niles. He noted
that the trucks did not appear to be an issue, and that the traffic counts showed that those trucks
made up 20%. With regard to the durability of the road surface, he stated that it is outside the
scope of this traffic study, as this study focuses on safety and level of service.
Elliott and Menefee thanked Pfefferkorn.
Menefee stated that it is his understanding that the public comment section of this is closed.
Reeves stated that it is her understanding as well.
Elliott asked if there had been an analysis regarding the durability of the road. He noted that
several comments received during the previous public hearing and those received for this hearing
speak to deterioration of the road condition, maintenance, and concerns regarding the impact to
property values.
Pfefferkorn stated that it’s outside of the scope of this study and is more of a question for J.R.
McMahon of the county’s Road and Bridge Department.
Menefee asked Elliott if he is asking whether the road is built to withstand industrial equipment.
Elliott confirmed, and added that he would also like to know what impact is anticipated in that
regard. DeYoung commented that another question would be the possible cost to the county in
the future.
Elliott noted that on Page 4 of 14 of the staff report, under the “Summary from the applicant’s
narrative”, that Reeves had written, in red, what the anticipated trips per day include. He read
aloud the following portion of the staff report: “This totals 28-32 round trips per day, 12 of
which are tractor trailer, or 550 with trailer.”
Reeves answered that this was taken from the applicant’s narrative. Elliott asked if Reeves made
assumptions based on the data that was in there to come up with those totals. Reeves answered
that she probably did, unless they were specifically written out in the application.
A gentleman in attendance stood up and requested clarification regarding the statement that there
would not be public comment this evening. Elliott answered that he heard correctly, and that the
public hearing was closed last time. The gentleman asked if “last time” means March or May.
Reeves stated that prior to the May public hearing the applicant requested continuance. Elliott
stated that the Planning Commission sent its recommendation for denial to the Board of County
Commissioners following the Planning Commission’s March meeting, and that his question goes
back to the County Commission sending it back to the Planning Commission. Reeves explained
that normally that item would be returned to the Planning Commission at the next meeting, and
that the failure of this body to make a recommendation would return the same recommendation
to the Board of County Commissioners. She stated that the County Commissioners asked staff to
re-advertise this as a public hearing because the application had changed and they wanted the
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public to have an opportunity to provide comment.
Menefee clarified for the public in attendance that public comment will indeed be heard.
Jensen asked what specific issue the Board of County Commissioners wanted the Planning
Commission to review. Reeves stated that the County Commissioners wanted this returned
because the applicant had substantially changed the application. Elliott stated that it would be
helpful to identify the applicant’s changes to the proposal as well as the key factors that the
County Commissioners wanted the Planning Commission to review.
Reeves highlighted the applicant’s changes to the application, noting that the applicant is not
requesting the construction of a building, has requested to limit the term to three years and that
the applicant has removed a substantial amount of equipment from the property.
Ross noted with regard to the “Summary from the applicant’s narrative” on Page 4 of 14 of the
staff report that the Estimated Vehicle Trips per day was originally “5-10, plus 1-2 deliveries
daily from UPS…” and commented that this total has increased substantially to “approximately
28-32 round trips per day, 12 of which will be tractor trailers . . .”. He stated that the newly
projected amount of trips equals up 64 trips in and out. He asked Reeves if these numbers were
derived from the applicant. Reeves clarified that the numbers are based on round trip, and read
aloud the following portion of the applicant’s narrative:

DeYoung asked Reeves how she came up with 10–14 trips per day for personal vehicles to and
from the site. Reeves explained that there are two, full-time employees onsite daily, and one
who comes and goes occasionally, and they have parts deliveries. She added that with regard to
personal vehicles, somebody also lives onsite.
Jensen asked, and Reeves confirmed, that the applicant is no longer planning to construct any
buildings. Jensen stated that the Planning Commission learned during the previous hearing that
the applicant had constructed a building without permission. Reeves responded that we since
learned that it was actually a well house.
Menefee referred to Condition No. 6 on Page 14 of 14 of the staff report, and asked Reeves to
confirm that this means the CUP would be in effect for only three years. Reeves confirmed and
explained that the Conditions were staff’s recommendations as an alternative, should the
Planning Commission consider approval of the proposed CUP. She noted that the Planning
Commission can also modify these suggested Conditions.
Jensen asked if the use of the surrounding area is single-family residential and agriculture.
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Reeves confirmed.
Elliott asked Reeves if the old CUP is included in the packet. Reeves answered that it is
referenced only by number. She explained that at the time the county adopted countywide
zoning that they identified existing businesses and assigned a number identifying the use. She
added that there were no conditions attached to it.
Elliott asked if there was a general statement at that time or in the zoning regulations, regarding
the life of that use. Reeves referred Elliott to Article 14, Sections 14-3.01.3 and 14-3.01.4 of the
Zoning Regulations, which contain provisions regarding the revocation or modification of CUPs.
Jensen asked if there is nothing in writing and only a number assigned, how can we determine
what conditional use was granted and how can we determine whether or not that use has
expanded. Reeves answered that typically the use is what was in place on September 5, 1991.
She added that we located corporation documents from 1991 regarding Stahl Excavating, which
pertain to that address. Reeves read aloud the following portion of Section 14-3.01.3.B of the
Zoning Regulations:

Menefee asked if a stormwater study has been conducted with regard to the Hillsdale Lake
Watershed.
Ross noted that Condition No. 16 states that “The applicant shall submit a stormwater
management plan to the Planning Department for review . . .”. Reeves explained that due to the
previous denial of the applicant’s CUP that she did not push the applicant to have this study
done.
Jensen stated that it is his understanding that the applicant will be building no more buildings and
wants to operate for three years, with no extensions, and without expanding what Stahl had in
1991. Reeves clarified that this would be a separate CUP. Jensen asked if the old CUP is being
vacated. Elliott stated that termination of the old CUP would be a condition if the new CUP is
approved. Jensen noted that he read in the packet that either decision, whether approval or denial
of the proposed CUP, or the decision to modify or revoke the existing CUP will likely move
forward in the court. Jensen asked if this means the applicant is going to court over this no
matter what happens. Reeves answered that Jensen may need clarification from the applicant,
but that her impression is that if the CUP is denied by the Planning Commission and the Board of
County Commissioners the applicant may proceed to court; and, if approved, the neighbors may
proceed to court.
Ross commented that if the Planning Commission accepts the new CUP that he would like all of
the items listed in Item 1 on Page 5 of 14 of the staff report (regarding the number of trips for
vehicles, trailers and working equipment) to be added as Condition No. 18 of the CUP, if
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approved. He noted that we should ensure that 500 trips in and out of this site will not be
allowed.
Reeves added that three letters submitted via email by neighbors who could not attend this
evening are included in the back of the Planning Commission packets.
Menefee asked the Planning Commission if any members have had contact with the applicant or
with any interested parties. There being none, Menefee opened the public hearing, and invited
the applicant or the applicant’s agent to speak first.
Attorney Mike Heptig of Sloan Law Firm approached the podium and stated that he is
representing Concrete Strategies, the applicant. He noted that the original request began as a
building permit for additional storage to house equipment and screen it from further public view.
He explained that Reeves had then shared with the applicant concerns heard from the neighbors,
which essentially perpetuated this entire process, and that Reeves had recommended that a CUP
might be more appropriate. Attorney Heptig stated that Mr. Vitale spoke with some of the
neighbors, installed foliage and trees around the property’s perimeter, adjusted the lighting and
adjusted some of the vehicle back-up alerts in an attempt to reduce disruption to the neighbors,
while still maintaining a safe working environment for the employees.
Attorney Heptig stated that there was a lot of concern at the hearing regarding the previous CUP
application and after hearing those concerns, the revised plan was put together. He explained
that the applicant currently has a right to operate in that location, but the problem is that no one
knows exactly what the CUP is and what it does. He explained that they hope to end up with a
plan in place and that everyone will know the rules going forward. He reiterated that this will be
for a limited period of time and that the applicant will not be expanding or adding any buildings.
Attorney Heptig added that a young family lives on the property, likes the school system and
would like to remain on the property, but it does not appear that they can remain there in
perpetuity.
Attorney Heptig expressed that although the applicant would prefer the original proposal, this is
the applicant’s compromise. He added that there is the potential for a long fight ahead, which
benefits no one, and that it is preferable to have a set of rules, which can provide a benefit to
everyone. Attorney Heptig pointed out two things that have happened since the previous
Planning Commission public hearing: 1) the applicant has spoken with J.R. McMahon and the
applicant has agreed to apply magnesium chloride from its driveway to the portion of the road
that is chip-sealed in order to cut down on dust. He noted that the agreement is in place, but that
McMahon is awaiting determination on the CUP application before proceeding; and 2) the
structure that was believed to have been constructed without a building permit was actually a
well house. He noted that the employee who lives on the property has young children and was
concerned for their safety. Attorney Heptig invited questions from the Planning Commission.
Menefee asked the Planning Commission for any questions for the agent or the applicant.
Jensen commented that with regard to the applicant’s hours of operation being from 6:00 a.m. to
5:00 p.m., he can understand not wanting to hear back-up noises at 6:00 a.m. He asked if the
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applicant would consider 7:00 a.m. instead. Mr. Vitale responded that 7:00 a.m. to 5:00 p.m. is
acceptable to him.
Manchester asked if the applicant had met with the neighbors, and if the neighbors are in
agreement. Attorney Heptig clarified his earlier statement that once Reeves had relayed to Mr.
Vitale the neighbors’ concerns regarding the noise and the lights that he spoke with some of the
neighbors and made adjustments based on that feedback.
Oehlert asked if the applicant can summarize what has changed between March and today.
Attorney Heptig stated that the biggest change in the proposal is the change in perpetuity—from
no time limit to just three years from the date of approval. He explained that the original
proposal anticipated the construction of a large storage facility to house a substantial amount of
equipment for the purpose of screening and protection of the equipment, and this has been
eliminated from the site plan.
Oehlert then asked what business purpose this property will serve if the property is being
changed that much and if there will be no shop building. Attorney Heptig responded that it will
serve the same purpose as it does now, and that the hope was to have an additional structure. He
explained that there are existing buildings on the site that are being used and will continue to be
used for three years, if the CUP is approved.
Oehlert asked if the applicant’s position is that the use today is consistent with the original CUP
in 1991. Attorney Heptig responded that the use is essentially the same and that there will be
clarity regarding what is allowed under that CUP. He explained that the existing CUP, which is
noted as a number in the Stahl Excavating corporate documents, is described as an
“unconditioned conditional use permit”, and that he does not know or understand what that is or
what it does. He stated that the biggest benefit to the county is that this question will be
resolved.
Oehlert then asked staff who is responsible for monitoring the CUP going forward, and what is
our recourse if things get out of hand. Reeves answered that staff is charged with monitoring
CUPs. She further explained that typically the neighbors will notify staff of concerns and staff
will go out and investigate. She added that the county has recently contracted with IBTS to
assist in investigations and enforcement.
Oehlert asked Reeves if a use has changed over time if it is sometimes too late to reel things back
in when it isn’t caught. Reeves responded that she knows of only one CUP that was revoked—
Truck Wholesale. Oehlert asked how a cease and desist is enforced in that circumstance.
Reeves explained that it’s a due process situation, that we first notify the CUP holder of the
violation, who will be given a period of time in which to rectify the problem or it may go back to
the Planning Commission to modify or revoke the CUP.
Menefee announced that the public comments portion is now open.
Frank Carter (26601 W. 231st Street) approached the podium and stated that he purchased his
property on June 27, 2011, and that he’s lived on his property for a little less than two years. He
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noted that he wants to make a point of clarification for Jensen regarding his question about the
CUP and how it ends. Carter reported that Herman Stahl forfeited his business license on July
15, 2001, and stated that he doesn’t believe anyone in attendance tonight can provide information
showing that anyone had a CUP for the property after that time. He stated that Bruce Stahl
stored equipment there and operated out of there. Carter noted that Vitale Properties owns the
property, but is not the applicant; rather, the applicant is Concrete Strategies, which doesn’t own
anything in this county. Carter commented that he doesn’t understand how Concrete Strategies
has any standing or any right to have a CUP. He reiterated that Concrete Strategies isn’t an
owner. Carter then stated that Joe Vitale owns Vitale Properties and that Joe Vitale owns 30% of
Concrete Strategies. Carter reported that when the property was being sold these issues were
raised with the Planning Director, but they weren’t investigated. He noted that the 365-day rule
(regarding Section 14-3.01.C of the Zoning Regulations) has lapsed, that there is no CUP, and
that you can’t terminate a CUP that doesn’t really exist because the CUP doesn’t grandfather
without some sort of application. Carter commented that the applicant wants three years so that
they can continue to build out the intermodal facility, and that they are interlopers who have
come here to take advantage of cheap land and lax regulations because they can’t do it in
Johnson County. Carter expressed that he is sickened by this, that he bought his property as a
retirement home, and that this is not what he is looking forward to in retirement. He expressed
that it is not acceptable to him to grant a three-year extension, and that he would rather the
applicant be granted 90 days to get out. Carter stated that the nice family living on the property
can stay as long as they want to. Finally, he expressed that this is not a commercial environment,
and this company does not have a right to be here. Carter thanked the Planning Commission for
their consideration.
Dan Strong (22750 W 183rd Street, Olathe) approached the podium and stated that he had
authored a letter for the Planning Commission’s consideration, which he hopes was included in
their packets, and which speaks to his credentials and his reason for having an opinion about this
CUP. He noted that he owned a construction business for 25 years, owned an industrially zoned
property in Gardner, Olathe, and Kansas City, Kansas, owns a property on the east side of Cedar
Niles from 231st to 223rd, which he considers to be a historic farm, the value of which is
significantly and directly affected by these activities. With regard to what existed on the
property in 1991, he noted that he has personal experience as a customer of Herman Stahl.
Strong stated that Herman Stahl was first a famer, who owned ground in Linn County, Kansas in
the Parker / Centerville area. He added he owned ground adjacent to Herman Stahl’s ground in
that area and that he has been Stahl’s customer in that context. Strong stated that from his
specific observation and dealings with Herman Stahl that he can speak to Stahl’s style of
business at that time. Strong then described Herman Stahl’s business as bringing his farm
equipment to a farm site for various farm projects, to carry out that particular farm work for
however many days were required, to leave the equipment on that farm site until the project was
complete, and once complete, to take that equipment home. Strong stated that the operation did
not include moving equipment in and out daily from his domicile. He added that Stahl used his
dirt construction abilities and experience to supplement his income as a farmer. Strong stated
that Herman Stahl’s business was in no way similar to the business operation of the concrete
contractor now located at Herman Stahl’s previous domicile. Strong stated that this contractor is
not naïve about the zoning requirements of his style of business. He stated that given his own
experience in Johnson County and his own experience with industrially-zoned property that he
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can say there is no ambiguity that some places would allow an active concrete contractor in a
non-industrially zoned area. Strong stated that as a property owner in Miami County, he has
relied on its Zoning Regulations and its enforcement. He expressed that he means no insult to
the county’s capacities, but that his own observation and intuition have prompted him to suggest
that the county’s ability to enforce oversight on something like this is quite limited to the point of
nonexistent. He added that the county is relying on neighbors to continue to complain and to
provide some degree of factual backup to prompt the county to hire someone else to monitor the
applicant’s activities. Strong commented that it’s a never-ending arena for argument, which
takes a lot of time, effort, energy and emotion from the neighbors and from the Planning
Commission as a governing body, which is unnecessary. He stated that his belief is that the
Zoning Regulations are in place to group together like-kind uses, so that no one use becomes an
island use amongst other incompatible uses. He commented that this is exactly what we have:
an industrial user wanting to come into a farm/ag community for obvious economic reasons.
Strong reported that the applicant owns industrial property in Gardner, knows what the
regulations are, and is accustomed to being confined to an industrially-zoned property. Strong
noted that he attended the meeting when the applicant testified that their ingress and egress was
going west on 231st. He added that he heard Ms. Roberts talk about providing a dust retardant on
Cedar Niles, but that there was no mention of the applicant’s previous assertion that they weren’t
going north and south on Cedar Niles, that they were going west on 231st. He expressed that this
is a slippery slope, and it’s pretty hard to confine and define this. Strong stated that his
observation of Cedar Niles and the value of Cedar Niles is that the first ½ mile of chip-seal is
critical to the value of his property, the value of my neighbors’ property, and the value of the
subdivision that sits on the west side of Cedar Niles. He expressed that he doesn’t believe it’s
sufficient to withstand heavy truck traffic on a repetitive, daily basis and that this is a diminution
to the value of the county and an insult to the neighbors’ reliance on zoning. He stated that he is
asking the Planning Commission to deny this in its entirety. He noted that although confusion
has been added to this regarding a limit of three years it’s all so obvious and so simple. He
stated that the applicant himself has stated that he is a prime concrete contractor for the
development efforts at the intermodal facility. He added that nothing about the intermodal has a
time horizon of three years, and that the intermodal projects growth for 10 years and beyond.
Strong expressed that there is nothing about a three-year time limit that makes this incompatible
zoning more palpable. He added that the applicant didn’t stumble into this by accident, came
here for a specific economic purpose–to circumvent the purpose of the Zoning Regulations, and
should be held responsible for the choices they have knowingly made. Strong thanked the
Planning Commission for their consideration.
Stacy Miller (23281 Gardner Road) approached the podium and stated that she is a previous
resident of 23142 Cedar Niles Road from June 2010 to September 2015 and had lived just north
of Joe Vitale’s property and next door to the excavating company. She stated that a big piece of
the puzzle is missing: when Herman Stahl retired, his son took over the business and was
incorporated as Bruce Stahl Excavating, Inc. from 2001 to 2017 when the property was sold.
She explained that it was no longer Stahl Excavating, Inc., but rather Bruce Stahl Excavating,
Inc. and that this is all documented with incorporation papers, which should be at the county
level. Miller added that Herman Stahl continued to work for Bruce up until the day he died. She
specified that the business was an excavating company. Miller stated that during her time living
at that residence and working from home that she watched trucks, semis, and large equipment go
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by and that the activity began at 6:00 a.m. and continued sometimes until 7:00 or 8:00 p.m. She
added that at one given time 10 to 13 employees were coming and going on a regular basis.
Miller reported that there were three service trucks; three skid steers, which had to be hauled on a
tractor-trailer; bulldozers; road graders; and earthmovers. She added that the amount of
equipment that was on the property up until 2015, 2016, or 2017 was in use for projects,
including commercial projects. She stated that she also wants to point out that she has spoken
with the Carters at 26601 W. 231st Street, who bought their residence in 2014, and that Angela
Carter knew what was going on when they purchased the property. Miller noted that she herself
also knew what was going on when she purchased her own property in 2010, and that the
neighbors on the south side had all witnessed this activity. Miller stated that Joe Vitale’s
business is not nearly as busy as the excavating company was, and that everyone who lives there
knew when they were purchasing their property what was going on next to them. She expressed
that Miami County has always done a very good job grading these roads and that all of the
equipment being utilized during the five years she lived there never caused a problem with the
road. She added that the lights projected from the subject site is nice because it lights up the road
because there are no streetlights. The Cedar Niles access road has a lot of fisherman that use that
road early before daylight and the Stahls have always graded, excavated and kept the circle drive
very nice.
Elliott interjected and asked Miller to direct her comments to Mr. Vitale’s current application.
Miller stated that the CUP was transferred when the business was sold. Elliott interjected and
clarified that tonight’s hearing is with regard to Mr. Vitale’s current application. Miller
reiterated that the business that is there now is no more than the business that was there before.
Joe Vitale (9606 Mill Hill Lane, St. Louis, MO) approached the podium and provided a brief
explanation with regard to the history of the purchase of this property. Vitale explained that they
rent houses from Jackie (Stahl), who is here tonight, and that he had told her that he was looking
for a warehouse. Vitale reported that Ms. Stahl mentioned to him that her dad had a warehouse.
He reported that when he went to look at the warehouse that he saw a big fuel tank as he pulled
up to the property and that there was a lot of equipment on the property. Vitale stated that he
spoke with a gentleman named “Thor” at City Hall, who told him the property was zoned and
that they got the zoning papers. Vitale then asked the Planning Commission for the opportunity
to come up and defend himself against personal attacks as the night goes on.
Jensen asked Vitale to clarify who the owner of the property is as well as the applicant. Vitale
responded that he owns the property. Jensen asked Vitale to clarify if he owns the property or if
Vitale Properties, LLC owns the property. Attorney Heptig approached the podium and stated
that Vitale Properties is the property owner as well as the applicant. He further explained that
Concrete Strategies is the operator and is joining in the application. Attorney Heptig noted that
the notice of the public hearing lists both entities. Jensen asked who owns Concrete Strategies
and what percentage of it. Vitale answered that he owns 25% of Concrete Strategies. Jensen
asked who owns the remaining 75% of Concrete Strategies. Vitale responded that it is Clayco,
Inc. Jensen asked why the other owner is not joining in the application. Attorney Heptig
responded that he and Mr. Vitale are here on behalf of Concrete Strategies. Jensen asked if
Vitale owns the land and if Concrete Strategies leases the land from Vitale to operate its
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business. Vitale confirmed both. Jensen asked Vitale if he has a legal document which gives him
the authority to make an application for Concrete Strategies. Vitale responded that he owns a
warehouse in the city and owns all of the property. Jensen clarified that whenever a corporation
buys or does something that a corporate officer has to have authorization and permission to act
on behalf of the corporation. Attorney Heptig asked Vitale if he is the sole owner of Vitale
Properties. Vitale responded that he thinks it’s in his family’s name. Attorney Heptig asked
Vitale if he is an officer of Vitale Properties. Vitale confirmed. Attorney Heptig asked Vitale if
he is an officer of Concrete Strategies. Vitale confirmed. Attorney Heptig then asked Vitale if
he is here as an officer of both of those corporations. Vitale confirmed. Jensen stated that this
does not answer his question and asked if Vitale has something that authorizes him to make this
application. Attorney Heptig asked Jensen if he is referring to a corporate resolution. Jensen
confirmed. Attorney Heptig offered to prepare and submit one if that is what the Planning
Commission would like.
Menefee asked for any public comments before closing the public hearing.
Angela Carter (26601 W. 231st Street) approached the podium and expressed that she has to clear
her name since Stacy (Miller) brought her name up during her commentary. Carter stated that
she does not know Ms. Miller and that she met her when Ms. Miller was walking along the street
after losing her cat. Carter clarified that they bought their house in 2011, not in 2014. Carter
stated that she was well-aware of what was going on in the neighborhood and that she thought
the traffic was light and was not the same as Ms. Miller has depicted tonight. Carter expressed to
the Planning Commission that this county is theirs, hers and is our home. With regard to the
traffic study, she stated that she believes that during the traffic study in March they (Concrete
Strategies) cleared everything out and stopped working. She stated that they would have known
that a traffic study was underway because the strip (the traffic counter) is out. Carter stated that
the traffic will come back and that the semi-trucks are back. She asked the Planning
Commission to consider if this was their home if they would want to watch semi-trucks going by
all of the time. She stated you go there for the peace and for the country, and you bring your
friends out to enjoy it. Carter expressed that now it’s a big disappointment, and that they count
on the county to protect them. She thanked the Planning Commission for their consideration.
Menefee, addressing the members of the public in attendance, asked them to refrain from talking
during the public commentary.
Janelle Clayton (2668 W. Catalpa Street, Olathe) approached the podium and clarified that her
firm conducted manual counts, and provided no advance notice of those manual counts. She
explained with regard to Ms. Carter’s comments that two traffic counters were actually placed by
the county a week prior to her firm’s manual counts.
Becky King (23300 Cedar Niles) approached the podium and stated that she has provided many
pictures and letters to the Planning Commission because she believes it is very important for the
Planning Commission to see the way it truly was in 1991. She stated that they (Concrete
Strategies) added on to the shop, closed-in an area of the shop, and put concrete around it. She
asserted that the statement that the well house was closed in is not correct; rather there was a
building there—a structure like a garage that was on top of the well, where things like cars and
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tractors were stored inside of it. King stated that they needed paperwork for this because the
previous structure was pushed down and a completely different type of structure was erected.
She expressed that she believes they have probably done some things that we are not aware of.
King then began noting concerns about the engineering firm’s traffic counter and stated that the
person’s vehicle was parked in her driveway all day and concerned her, her daughter and the
school bus driver.
Menefee interjected and stated that this needs to be reported to someone other than the Planning
Commission.
King stated that she is confused whether the trips per day is two to three trips or 30 round trips
per day and added that when Stahl Excavating was there that there were never 30 to 40 trips per
day. She stated that the amount of traffic is absolutely not the same as that of Stahl Excavating.
King reported that Stahl’s equipment would be stored at project sites for weeks and sometimes
months at a time and that the large trucks were not coming up and down the roads 30 times a
day. King asserted that the applicant has indeed expanded its operations and that the CUP
should have been revoked.
Elliott interjected, stated that tonight’s hearing is with regard to the new CUP, and asked King to
limit her comments to the new CUP.
King expressed that the operations have changed and that she doesn’t understand how the
applicant has been allowed to operate against the code for one year. She added that the applicant
not only changed the scope of the business, but also expanded the use of the site. She stated that
the original business was owned by a husband, wife, and son, who utilized one shop for business
and the other shop for hobby tractors. She reported that the applicant is using both shops, and
that the original CUP provided that the shop on the south was to be used only for housing
tractors. King stated that she has never seen any permits posted for any of the structures that
have been modified. King reported that everything is stored outside on the neighbors’ property
lines and it is unsightly. She stated that the trees planted on about half of the property are only
about four feet tall, which does not reduce the sound, and the weeds are currently taller than the
trees. She added that the trees will grow into her fence and eventually will have to be cut down
and the fence replaced. With regard to the roads, she asserted that the roads cannot handle that
amount of trips per day, not now and not in the future. She stated that gravel has been added to
the curves, which has created a dangerous situation. She stated that the trucks are coming after
dark and allowing numerous people out of the trucks and that she didn’t see any people counting
traffic after dark. She expressed that she feels very unsafe. King then reported that she has seen
an enormous amount of new crime in their area, and that neighbors have had cows shot. She also
reported that numerous tires are having to be replaced, and she is wondering if it is due to the
frequent road grading and trash from the ditches being pushed back up onto the road. King
stated that this last year has been very different from the past 48 years. She asserted that crime is
at its all-time highest since the applicant moved in, and that they have had to call the police three
times in the last month.
Menefee interjected and asked King to direct her comments to the CUP as opposed to
speculation.
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King stated that she believes that pulling the CUP will help reduce the crime, and is therefore
asking the current CUP to be revoked.
Menefee and Elliott interjected and stated that the hearing is with regard to the current CUP and
not the existing CUP.
King stated that the proposed CUP should not be approved. She expressed that three years is just
putting off something that is just going to get worse and that she is the neighbor who is going to
have to make sure that the applicant doesn’t have 50 trucks going down the road, and that her
kids are safe. She stated that she wants Miami County to think about what the country is
supposed to be, and that is farmland, not big warehouses. Finally, King stated that the land
cannot be returned back to its original condition, that you can’t dig gravel up out of a field and
put cattle on it. King ended her commentary by stating that allowing the applicant to continue
for three additional years is compromising the codes.
Joe Vitale approached the podium and stated that Jackie (Stahl) isn’t hiding anything. He stated
that he has talked about this with Reeves, who doesn’t feel this is a good fit, so he asked for three
years to get out. He expressed that he believes the property is cleaner than the property of the
neighbor, who just spoke.
At this time, County Counselor David Heger interjected and called on the Chairman to bring
order. Elliott then asked Vitale if he has anything new to add regarding the application. Vitale
responded that he did this the right way.
Todd King (23300 Cedar Niles) approached the podium and stated that he has prepared a list of
every code the applicant is currently violating. He expressed that there is no way in the world
that the Planning Commission should approve this CUP. He ended his commentary by stating
that if the applicant is violating that many codes and staff will not enforce them, then why is the
county even discussing allowing them to stay. King then handed the list of code violations to the
Planning Commission Secretary.
There being no further public comment, Menefee then closed the public comment session.
Menefee asked the Planning Commission for any questions for Reeves.
Jensen stated that there is a lot of confusion tonight, and clarified that tonight’s hearing is
regarding the new application and not regarding whether or not the applicant has expanded the
use of the old CUP. Menefee confirmed.
Jensen noted that from a legal perspective that if no resolution is made this ends up in court. He
explained that it will likely take a year to get through District Court, two to three years in the
Court of Appeals, and another year in Supreme Court; therefore, this could be tied up for another
five years in litigation, costing the county a lot of money and there still being no resolution.
Jensen expressed that he isn’t saying he’s voting for or against this CUP, but that he wanted the
public to comment regarding whether there is a benefit to considering the permit to have some
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finality, and to know that in three years this is over and done and not in court. He further
explained that if this is denied tonight, there will still be uncertainty about the current use and
will have to hold another hearing to determine whether or not the current use has been violated,
make certain recommendations and that has to go up to the Board of County Commissioners.
Jensen acknowledged that the landowners are upset and that they want the Planning Commission
to take action on the current CUP, and he explained that the current CUP is not why we are here
tonight. He stated that he heard the applicant offer a solution that if given three years there will
be no litigation, no uncertainty, use will be limited, and the applicant will be out in three years.
Jensen added that he would like to know if that is a benefit to the landowners.
Several members of the public responded “No”.
Elliott confirmed Jensen’s statements and stated that he has been writing down the gist of the
complaints and comments received tonight regarding the new CUP to determine if the conditions
proposed address any of those concerns. He added that there are currently 17, potentially 18
proposed conditions and he believes those conditions, to the best of our ability, mitigate most of
those comments that were about this CUP.
Jensen then commented that he wonders how many members of the public in attendance this
evening would change their position, knowing now how long the appeals process could be.
Menefee commented that although he understands Jensen’s point, that the Planning Commission
decision cannot be based off of the potential length of litigation.
With regard to the road surface, Jensen asked how long the portion of the road is where the chipseal ends and the entrance begins. A member of the public stated that it is 3,200 feet long.
Ross asked if the corner is chip-sealed. Reeves answered that there is a small subdivision just
south of 223rd, located at approximately 226th Street, and the chip-seal stops just beyond that
subdivision, so corner is not chip-sealed. She added that just south of 226th is gravel.
Menefee asked the Planning Commission for any additional questions for Reeves.
DeYoung noted that as she reviewed the proposed CUP that she didn’t see a condition requiring
the applicant to live onsite and asked Reeves if this is correct. Reeves confirmed this and added
that we have had several CUPs where it is common for one person to own the property, with
another person leasing it, and that it is also common for a caretaker to be onsite. DeYoung
replied that it is her understanding that the Planning Commission has been changing the
conditions of CUPs, for the most part, to be unlimited in time, but limited based upon ownership.
Reeves replied that it is not that the CUPs are limited to the owner, but they are limited in the
sense that if ownership changes, the new owner must come to this board for review to ensure that
they understand the requirements of the CUP.
Menefee stated that hypothetically the business can still be on the property, but if the property
changes ownership, then the new landowner has to go through the CUP process again. Reeves
replied that the CUP runs with the land.
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DeYoung stated that it doesn’t make sense that the CUP runs with the land, but the land is not
owned by the CUP.
Elliott stated that the CUP runs with the land, except that we have been adding a condition that it
is no longer valid when you have a change of ownership.
Reeves stated that if there is a transfer of ownership of a property that has a CUP or when that
property is subleased, the new landowner or the lessee has to come back to this board for review
to make sure the new landowner or the lessee understands the conditions tied to the CUP.
DeYoung noted that upon review by this board, the CUP could be revoked.
Elliott stated that if you consider this new application by itself and without the conditions, he is
not certain that this industrial use would fit into this neighborhood. He asked if any of the
Planning Commission members have a different opinion. Several members stated, “No”.
DeYoung commented that if the applicant came back and requested a rezoning to Industrial, that
she doesn’t believe the Planning Commission would approve the rezoning.
Elliott noted that the risk is going back to the old CUP, which means going back through the
hearing process and reviewing Section 14-3.01 of the Zoning Regulations to determining
whether grounds exist for revoking the existing CUP. He once again asked if the Planning
Commission feels that this use fits this neighborhood.
Oehlert encouraged Elliott to restate his question as a motion.
Jensen commented that using dust control would actually prevent the road from being graded,
which presents the problem of potholes. He asked Vitale if he would instead agree to chipsealing that ¾-mile portion of the road if it was one of the conditions of the CUP. Vitale
answered that there is a lot of traffic on that road as well as truck-traffic other than Concrete
Strategies, so he believes this would be a J.R. McMahon decision. He added that if it can be
proved that Concrete Strategies is doing more than anyone else then he’ll do it. Jensen asked
Vitale if he’s saying that he is not prepared to agree to that tonight. Vitale confirmed Jensen’s
statement, and added that he would have to get a price, and that he just wants to be treated like
everyone else.
Elliott stated that based on the findings in the staff report that he moves for denial of the
application. Oehlert seconded. The motion carried with 6 in favor of denying the CUP, and 1
(Jensen) abstaining.
Findings
1. The request includes a heavy industrial use and does not conform to the Rural Residential
designation of the Miami County Comprehensive Plan.
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2. The quantity and type of traffic generated from the use exceeds the limit of what the
County has established for gravel roads. The heavy truck traffic associated with this use
has the potential to strain the resources of the Road and Bridge Department by requiring
more frequent maintenance of the gravel road. This use is better suited to a paved road
constructed to the Type “B” standard.
3. The requested use will create detrimental effects for neighboring properties due to
increased dust, noise, light and intensity of use that would not otherwise be produced in
the Countryside district on a consistent basis. The use may also create a negative impact
on the Hillsdale Lake Watershed.
4. The request is not consistent with the purpose and intent of the zoning regulations, as the
contractor shop and storage yard exceeds the scope of a typical home-based contractor
shop and would be more consistent with the regulations if located in an industrially zoned
site.
Reeves announced that this will go to the County Commission on June 27th at 1:00 p.m. and that
the 14-day protest period begins tomorrow.
Menefee asked Reeves to confirm that the applicant for 18004-CUP: Lexington Arena has
dropped the application completely. Reeves confirmed.
Discussion of Possible Text Amendments to Allow Accessory Structures in Open Space
DeYoung stated that she originally brought this to the Planning Commission due to a question
that came up at her subdivision, Walnut Creek Estates. She added that this is bigger than her
subdivision. She noted that she has additional insight to offer, but doesn’t know if the Planning
Commission will feel uncomfortable with this because there is a personal component in a
specific situation that she needs to bring forward as part of the discussion. DeYoung noted that
when it comes to the actual text amendment she could recuse herself.
Menefee commented that he believes DeYoung has more personal experience in this area than
anyone else so providing personal comment is okay as long as she recuses herself from the vote
regarding the text amendment.
Reeves commented that because DeYoung is a landowner she believes DeYoung should be able
to comment on this; but that she is not sure with regard to whether or not DeYoung should
excuse herself during discussion, and speak as a member of the public or as a member of the
Planning Commission.
Elliott commented that everyone on the Planning Commission was appointed based on their
knowledge, interest, and expertise and suggested that the Planning Commission doesn’t need to
make a decision at this time, but that the recommendation could be made when they feel that it’s
crossing over.
Oehlert asked for a copy of the proposed text amendment to be in writing next time so that they
can vote on it then. DeYoung stated that the comments she has would play into what the
proposed text amendment might be.
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DeYoung referenced a news article that Shane Krull had shared with the Planning Commission
regarding Prairie Village and their “McMansions” and how the villagers are not necessarily
happy about it. She expressed that the more she reads about open space and defining it, the more
concerned she becomes. She explained that if a large percentage of a person’s land is consumed
by impermeable surface—whether that surface is a building or a road—it can feel more crowded,
as opposed to the green space, trees, and grass. She noted that Miami County had once explored
cluster development, the idea being that you limit the building development to one portion of it.
DeYoung added that the county had instead opted for density.
Reeves stated that the county does offer cluster development design as an option. DeYoung
agreed, and stated, however, that it is not a requirement. Reeves clarified that in the Rural
Residential and Planned Development Districts clustering is the only option.
DeYoung stated that with our five-acre density requirement the same amount of land is covered
by buildings, whether it’s five acres with land set aside as conservation district or 20 acres with
all lots developed as five-acre lots and no conservation district. She expressed that she is not
opposed to developers setting aside a conservation area, and that her subdivision did just this;
however, it was not a requirement. She stated that she is not opposed to it, but does not believe it
should be dictated. DeYoung also expressed that if the county tells the developers of a
subdivision how its conservation area may be used, and that subdivision has an HOA that is
responsible for maintaining and deciding the use of that conservation area, that the conservation
area then becomes rigid and inflexible and cannot change as the subdivision demographics
change. She stated that she would like to consider allowing some autonomy to the owners of the
land within some guidelines for open land, the word “open” meaning that you don’t add
impervious structures to it.
Menefee asked DeYoung if she would still be in favor of shelter houses and the like. DeYoung
replied that she is not saying there should be nothing there, but that it should be up to the
subdivision’s HOA to make those decisions and not the county, with some limitations based on
how much space is being covered up.
Menefee states that he is fully in support of an idea like that and it adds value to the subdivision
because it makes that open space more usable.
Reeves stated that it doesn’t make a difference to her if you consider it as either a specific
number of structures or as a percentage of land area that’s being covered.
Menefee suggested stating it as a percentage.
Elliott asked what the purpose of open space is; and, from a zoning standpoint, why is it that we
care what the percentage is. He postured that if someone wants to create a niche development
that many people are interested in, do we care what that shared space looks like or is it more
about simply having the shared space to enrich that niche development and make it an attractive
place to be. He mentioned that during the joint meeting with the BOCC, there was discussion
about whether to lock the open spaces in perpetuity.
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DeYoung replied that the purpose is density.
Reeves stated that the intent behind a conservation design subdivision is to protect sensitive land
and that by clustering the lots the intent is to have some green space and an open view. She
added that when lots are clustered into one area it is also less expensive for the developer.
Reeves explained that the requirement was previously 50% open space, but it has been reduced
to 30%.
Menefee stated that he agrees with both DeYoung and Elliott and that if that ground can be used
in common by the landowners, why we wouldn’t allow that.
Reeves explained that there are different types of open space such as natural open space and
recreational open space. She added that she is in support of structures that are supportive of the
purpose of that open space, but the question is where that stops and when the open space is
actually no longer open space.
DeYoung commented that if the purpose of the Zoning Regulations is to encourage conservation
design, then it seems that we’re letting the conservation district dictate common sense.
Menefee commented that it is common sense to protect the sensitive areas and that nobody in
their right mind would try to develop a watershed or creek.
Reeves stated that floodplain and sensitive land is not supposed to be included as part of that
30% open space, but because we respect landowners’ property rights and do not want to take too
much land from them we have been including floodplain in that 30% requirement.
With regard to the number of lots that may be created on a tract of land, Jensen asked why it is
necessary to have the 30% green space. DeYoung explained that the 30% green space doesn’t
change the number of lots, but rather density is what determines the number of lots that may be
created on that tract. Reeves added that a standard subdivision is still an option, where lots may
be created all over a tract. DeYoung then explained that the lots in her subdivision are spread
out and that the conservation area runs throughout the subdivision and meanders along the sides
of the two creeks in the subdivision.
DeYoung commented that she doesn’t know that adding a conservation district requirement will
do any favors to the county.
Reeves responded that there are still choices and explained the various choices for subdivisions
in the AG and CS Districts. She added that the only option for the R-1 District is the five-acre
density conservation design.
Oehlert commented that he believes these requirements were put into place to maintain the
agricultural character of the county and to leave some of that space for our ag producers.
Menefee stated that nobody wants to farm 15 acres. Oehlert argued that people do, and that
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people would harvest hay on that amount.
Oehlert stated that is seems that we are now questioning the Comprehensive Plan, and that
perhaps it is time to start thinking about rewriting that. DeYoung agreed.
Reeves then highlighted the process of designing a subdivision in the cluster development style,
noting that the first step is to identify the sensitive areas, followed by planning out the streets,
followed by planning the lots. She offered to email a handout which provides examples of that
process. The Planning Commission asked her to do so.
The Planning Commission decided to continue this discussion on the August agenda.
ANNOUNCEMENTS BY STAFF / COMMISSIONERS
Training:
Menefee asked the Planning Commission if everyone had received the flier for the June 26th
training session with Attorney Kaup.
GENERAL DISCUSSION
Rule Exception
Reeves noted that she does not want to get into the specifics, and stated a gentleman has
contacted us because he does not want to expend a lot of money on surveys and has asked if the
Planning Commission would consider a Rule Exception. She stated that our regulations state
that a tract may be divided into four lots without having an internal road, and that the fifth lot
triggers the internal road requirement. Reeves explained that years ago, someone divided the
tract and created four lots, with one of those lots being almost 90-acres. Reeves noted that this
gentleman previously did a boundary line adjustment with a neighbor, but still owns 62 or 63
acres and now urgently needs to sell it. She stated that we would typically look at this as a plat,
but even if they re-plat this one lot, it would trigger lot number five. Reeves stated that because
this one lot is so large, staff has suggested that owner request a rule exception from the internal
road requirement, which would allow him to re-plat and divide this out.
Menefee asked how this gentleman would like to divide the property. Reeves answered that he
wants to divide it in half. She added that he doesn’t want to have to put in a road and that there
are other issues with the property, such as a drainage area. Reeves then presented an aerial
photograph of the property.
Menefee asked if there would be road frontage, and Reeves confirmed.
Elliott asked about the zoning, and the size and number of the other lots in that ¼ section.
Reeves answered that the zoning is AG and that this property owner owns about half of the ¼
section. She estimated there to be approximately six lots in the remainder of the ¼ section.
Elliott commented that we would still be maintaining the 20-acre density in that region.
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DeYoung asked where the road access will be if he splits the property. Reeves stated that he is
not yet sure where that will be.
Ross asked in which direction the property would be split. Reeves answered that it would be
split east to west.
DeYoung commented that she believes it would be a doable rule exception. Elliott added that if
justification is needed it could be that the density is still being maintained in that area.
Cargo Containers Residence
Oehlert and Jensen immediately expressed their disfavor of this concept.
Menefee asked Reeves to explain the concept. As a background, Reeves stated that according to
Article 15 of the Zoning Regulations, under Uses Prohibited, had absolutely prohibited cargo
containers in all areas of the county. They were later revised to allow cargo containers for
storage purposes, but there is a limit on the number of containers allowed on residential property.
Reeves reported that in the past several years, people have called to ask whether they can convert
a cargo container into a residence. She explained that because they are noted in the regulations
under Uses Prohibited and because they are only allowed as storage, that our response to that
question has been that they would not be allowed as a residence. Reeves noted that the flip side
to that is if it is designed by an engineer as a residence then it would then fall under the criteria
as a residence.
Jensen asked why single-wide mobile homes aren’t allowed in Miami County. Reeves answered
that they are allowed as a single-family residence, and added that the federal government does
not allow the absolute restriction of manufactured and mobile homes. She then expanded on the
requirements for mobile homes.
Reeves stated that the ICC is in the process of creating building code regulations for the design
of cargo containers to be converted to structures or buildings. She stated that the proposed
language for those regulations is already in committee and will possibly be reviewed this fall.
DeYoung asked if this would be an existing box, in which the interior will be changed; or, if this
involves taking the materials that the box is made out of and using those materials as building
materials. Jensen explained that this concept is popular on television.
Menefee asked how the Building Department will be able to make sure they’re up to specs.
Reeves answered that the Building Department would require engineered plans for this to be
used as a residence.
Elliott noted that once an engineer has designed it, it is no longer a cargo container and becomes
building material. He added that if you require it to meet “x” building codes and the engineer
makes the structure meet those regulations, then it will be something that someone spends a
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significant amount of money on.
Oehlert disagreed and stated that he believes, if allowed, people will want to throw them up on
their five-acre tracts. He added that he thinks many people will protest this practice and that it’s
a disaster waiting to happen.
DeYoung suggested that this be added as an item to consider when the Comprehensive Plan is
being revised. She added that if it no longer looks like a cargo container, then maybe it is no
longer a cargo container.
Oehlert asked if this is even the Planning Commission’s job to determine the building codes.
Elliott echoed Oehlert’s statement and asked if our current Zoning Regulations even apply. He
added that if you require it to be put on a permanent foundation and require a garage—such as
what is required with a mobile home—then the cost of these additional requirements results in a
significantly more costly home and is not cost-effective.
Oehlert stated that it sounds good on the surface, and that we would have to keep very specific
goals, objectives, and limitations in mind to avoid a lot of problems.
Menefee noted that it would be helpful to have another joint meeting with the BOCC so that
everyone can be on the same page in terms of what our vision is.
Oehlert stated that this would certainly be a nonconforming type of property, from a lending and
insurance standpoint, which will not sit well next to a property owner with a stick-built home.
Ross stated that his hang-up is the phrase, “converting a cargo container into housing” compared
to a single-wide mobile home, which is built for housing.
Menefee announced that an interested person is in attendance and would like to comment.
Joel Riggs approached the podium and introduced himself as the developer of Forest Creek
Estates. He stated that this is a coming trend, and it’s coming soon. He stated that one of the lots
in his subdivision is under contract for over $100,000, and the buyer—also a contractor—will be
submitting a building permit for a house, using building materials that began as a cargo
container. Riggs stated that he himself and his lawyer have reviewed our code; and, in their
opinion, our code does not address this from a zoning standpoint; rather, it is purely from a
building permit standpoint. He noted that as long as the house is constructed of steel and meets
ICC code, then there is no zoning issue here. Riggs commented that this is something he wants
to see next to his property.
Menefee asked if the materials will be new storage containers that are built for this purpose.
Riggs confirmed and described the proposed structure as a single-family home having 2,300 feet
on the main level, with an upstairs, a two-car garage, sheetrock on the inside, and a flat roof. He
further explained that the Planning Commission would actually have to regulate how people use
wood, stucco, and concrete, and that if it’s stamped and sealed by a licensed engineer, then
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they’re regulating building materials. Riggs noted that he is also a licensed engineer.
Oehlert asked if this will be an 8’ x 40’ rectangle. Riggs answered that it will be several of those
containers put together. Oehlert asked how the exterior will be finished. Riggs answered that
certain elements of the exterior have to comply with his subdivision standards that have nothing
to do with the county. Oehlert asked if it will look like a storage container once it’s finished.
Riggs answered that he believes it still will, but that there are certain components that have to
meet the architectural controls that he has established for the subdivision as a whole. Oehlert
replied that the bigger issue is that some will not build their residences using such standards.
Oehlert asked what the attraction to this trend is. Riggs replied that from a cost perspective, it
will be just as expensive to build, but that it is unique. Riggs stated that, in his and his attorney’s
opinion, the use of a zoning restriction does not exist in Miami County as it relates to this, nor
does it exist in Johnson County. Riggs stated that the concept behind this is that the containers
are being utilized as building materials, whether it’s the floor, the roof or the sides and that the
architecture and engineering standards control the design. He stated that he believes this is very
unique and will add to his subdivision. He stated that the only element that his subdivision’s
covenants and restrictions don’t cover is the roof.
Riggs thanked the Planning Commission for allowing him to speak. Menefee thanked Riggs.
Unique Accessory Structures
Reeves announced that staff has one additional item for the Planning Commission tonight.
Cook explained that staff has been working with an individual who is in the process of building a
very nice house and who also wants to build a very nice timber frame barn. He stated that from a
codes perspective, a problem arises when you start putting together all of the elements that make
up a house. Cook explained that you can have an accessory barn with even a bathroom inside of
it, but that when you include rooms with closets, a full kitchen and laundry facilities it becomes a
second building on the same property, which meets all of the definitions of a second dwelling.
Cook noted that staff has been working with this applicant to come up with an option. He stated
that what they decided upon, which staff wants to bring to the Planning Commission for their
blessing, is an affidavit that the applicant would sign, which affidavit would contain the legal
description, would be filed with the Register of Deeds, and which would describe the purpose of
this structure—that is, for the applicant’s own personal use, for entertaining their guests, and that
it will not be used as a second dwelling, an event center, a bed and breakfast, etc.
Oehlert commented that it looks that way. DeYoung and Menefee commented that they disagree
and that this could legitimately be a horse barn. DeYoung added that she is guessing the
applicant has a professional trainer, that this is a working barn and that the kitchen will be used
to feed the trainer during the day.
Cook commented that one of the rooms will be a poker room, and another room will be an office.
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Reeves stated that staff has to be careful not to allow a second dwelling on a property that is
within the single-family district. She expressed that she has no doubt that the applicant is being
honest with regard to their intended use of this structure, but that the risk down the road will be
that the next owner of the property may use this accessory structure as an accessory dwelling.
Reeves added that she wondered whether such buildings should require a CUP. Elliott
commented that he believes such a building would require a CUP, only when the structure will
not be used for personal use. He stated that many of those buildings will have a kitchen or
restrooms put in after the county inspection is complete. Elliott added that it is nothing but a tax
benefit for the county, and that the affidavit, especially if recorded as a deed restriction or
similar, is an easy solution for giving staff legal grounds in the future if needed.
ADJOURNMENT
DeYoung made the motion to adjourn the meeting. Ross seconded. The meeting was adjourned
by unanimous vote (7-0) at 9:58 p.m.
Approved this

day of

Angie Baumann, PC Secretary

, 2018.

Chair, John Menefee / Vice-Chair, Phil Elliott

Minutes written by Angie Baumann
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MIAMI COUNTY PLANNING DEPARTMENT
MEMORANDUM

DATE:

June 5, 2018

TO:

Miami County Planning Commission

FROM:

Teresa Reeves, Planning Director

RE:

Initiate discussion pertaining to accessory structures in open space areas that are
appurtenant to the function of the open space.

Background:
Recently, a Home Owners Association (HOA) for a subdivision within the county submitted an
application for a shelter house on the common property adjacent to the community lake identified
as Tract A on the plat. The face of the plat contains a note stating, “Tract A & B are nonbuildable tracts as per Miami County Subdivision Regulations.” (The Subdivision Regulations
were incorrectly referenced. This is a Zoning Regulation.). Based on this note, the application
for the building was denied. In addition, the definition for Open Space clearly restricts it from
structures.
Subsequent to the denial of the building permit application, the planning commission asked staff
to initiate discussion on the possible allowance of structures in open space that would be
accessory to and commonly associated with the use. It was noted at that time, that even if the
language in the regulations is changed, the plat would also need to be amended to remove the
language restricting the use of the open space.
Following is some background and research on Open Space.
The Zoning Regulations were amended March 28, 1998, which rezoned the majority of the
county to either Countryside or Agricultural. It was at this time that a definition for Open Space
was included in the regulations. The Planned Development (PD) and Rural Residential (R-1)
districts only allowed conservation design subdivisions with open space. Since that time, the
Countryside district has expanded the land division options to include conservation design
subdivisions with open space.
Open Space is defined with the same language as the initial regulations as follows:
Open Space: The unoccupied area of any lot, excluding required side, rear or front yards, that is
open and unobstructed to the sky, except for the ordinary projection of cornices, eaves or porches.
Open space is a required element of a Conservation Design Subdivision. This language is copied
below.
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SUBDIVISION, CONSERVATION: A subdivision designed to protect sensitive land from
development by clustering lots and development on the non-sensitive portions of the land as much
as possible, and designating at least thirty percent (30%) of the buildable portions of the land and
all wetlands, floodways and slopes exceeding twenty-five percent (25%) as permanent open
space. Most or all of the open space should be sensitive land, and sensitive land shall always take
priority over non-sensitive land for meeting the open space requirement. The allowed density and
development regulations of a conservation subdivision are subject to the regulations of the zoning
district in which it is located.
The following definitions are copied from The Latest Illustrated Book of Development
Definitions, New Expanded Edition (Moskowitz, 2004). These definitions provide a means to
allow accessory structures that are compatible with and complementary to the dedicated use of the
property.
Open Space: Any parcel or area of land or water, essentially unimproved and set aside,
dedicated, designated, or reserved for public or private use or enjoyment or for the use and
enjoyment of owners, occupants, and their guests. (Moskowitz, 2004)
Comment: Open space may include active recreational facilities, such as swimming pools, play
equipment for youngsters, ball fields, court games, and picnic tables. The improved recreation
facilities, though, would be only a small part of the overall open space. The open space might
include incidental parking and access roads. (Moskowitz, 2004)
Open Space, Common: Land within or related to a development, not individually owned or
dedicated for public use, that is designed and intended for the common use or enjoyment of the
residents of the development and their guests and that may include such complementary
structures and improvements as are necessary and appropriate. (Moskowitz, 2004)
Open Space, Natural: An open space area not occupied by any structures or impervious surfaces.
(Moskowitz, 2004)
When considering the allowance of accessory structures in a dedicated open space area,
development standards should be included. Following are some points to consider:
•

The accessory structure shall not reduce the required minimum open space area (30%) of
the subdivision. During the planning stages of the plat, if an accessory structure is being
planned, an additional amount of land shall be included to ensure the open space area
maintains the required minimum of undeveloped area.

•

The accessory structure(s) shall remain subordinate in size, scale, height, and number, and
the construction materials shall complement the natural surroundings of the area. The
number of accessory structures allowed in the open space shall be limited to protect the
character and purpose of the open space. A maximum area should be determined, or a
ratio of open space acreage to building size utilized. Please see the attached floor plans.

•

The accessory structure shall serve as a usual and customary use to the primary use of the
property. For example, a boat ramp with a lake; picnic shelter to a lake or park area,
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stables for an equestrian subdivision, playground in a park, etc. As such, the primary
function of the open space area shall be identified during the platting process and
proposed accessory structure(s) listed.
•

Access or drive lanes and parking areas shall be shown on the plat. Pervious materials
shall not be used. Green parking standards shall be observed.

•

Maintenance shall be performed by the owners of the property, ie an HOA, etc.

•

Utilities such as electrical and water shall be allowed to provide for restroom facilities, if
necessary.

•

Accessory structures shall remain open on all sides with the exception of restrooms.

Discussion pertaining to these topics should help steer the planning commission toward a refined
definition of open space with development standards. Once there is definitive direction on this,
staff will schedule a public hearing for a text amendment if warranted.
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MIAMI COUNTY PLANNING DEPARTMENT

DATE:

August 8, 2018

TO:

Miami County Planning Commission

FROM:

Teresa Reeves, Planning Director

RE:

Accessory structures in open space areas that are appurtenant to the function of the
open space.

This report is written as an addendum to the June 5, 2018, Planning Commission Report that
initiated discussion on accessory structures in open space areas.
Discussion regarding accessory structures in open space was initiated at the June Planning
Commission meeting. The conversation seemed to stray from whether or not to allow structures
in the open space, to the significance and/or necessity of open space, and whether open space
design should be compulsory or voluntary. It was noted that the Comprehensive Plan encourages
cluster design with open space and from there, the conversation deviated to whether the
Comprehensive Plan should be revisited. As such, staff is providing language from the Plan
regarding the significance of open space and recreational areas, and suggestions for its use.
The following text is copied from pp 18-19 of the current Miami County Comprehensive Plan.
Open Space
The Comprehensive Plan encourages open space to be set aside in the planning and
implementation of “clustered development” in the County. Additionally, preserving open space is
a critical element in maintaining the rural and agricultural character of Miami County. Open
space preservation may take the form of agricultural fields, active and passive recreation areas,
conservation easements, nature preserves, etc.

Residential Subdivision
Single Family Clustered Subdivision
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160 Gross Acres



1 Lot per 10 acres = 16 Lots
allowed



30% Open Space required



Floodplain and other
environmental
areas considered

Some open space may be temporary in nature and set aside for future urban or higher-density
development. Open space that is maintained for either recreational or agricultural purposes at
this time creates future opportunity for higher density development as the cities bring sewers and
other infrastructure to an area.
Permanent open space is also important and will help maintain the County’s unique rural
character as development occurs. Such open space also plays a part in storm water management
and preservation of wildlife habitat and travel corridors. Permanent open spaces, in each new
subdivision that provides such, should adjoin where possible to ultimately form an interconnected
network of open space to preserve the natural attributes of Miami County.
The following criteria should be considered by the Planning Commission in determining the
amount, quality, and location of permanent open space as part of land subdivision in the County:
•

wetlands

•

ponds, lakes, creeks

•

land within the 100-year floodplain

•

slopes exceeding 25 percent

•

recreation and environmental resource areas
mature woodlands

•

wildlife habitat areas of sufficient size

Agricultural Open Space
The most effective and common lands set aside for "open
space" in Miami County are agricultural fields. These
include pastures, sod and hay fields, row crops, and
timberlands. There are nearly 3,000 parcels of land in
Miami County that are classified as being in agricultural
use without a residence as of January 1, 2010. Many of
these tracts of land are 40 acres or greater in size. By
allowing small 2-acre to 5-acre clustered lots in the
Agricultural and Countryside zoning districts, larger
parcels of land can be set aside through platting
restrictions, and designated as agricultural tracts. In the
future, when infrastructure is available, these tracts may
provide an opportunity for higher-density development
patterns.
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The development of parks and open space began in the late 1800’s with the creation of Central
Park in New York City, and establishment of national parklands under Roosevelt with the
recognition that there is a human need for space, and recreation, and a desire to interact with and
preserve natural resources and scenery. The National Recreation and Park Association (NRPA)
published the National Park, Recreation and Open Space Standards in 1971. The document was
updated in 1983 as Recreation, Park and Open Space Guidelines, addressing the “minimum”
goals to be achieved. As parks, trails, and open space funding blossomed during the 1980’s, and
the greenway movement grew, the document was again revised in 1996 as Park, Recreation, Open
Space ad Greenway Guidelines to provide a model systems approach for local governments for
parks, recreation, opens space and pathways (Mertes & Hall, 1996).
In an essay written about the future of parks and recreation, Professor Louis F. Twardzik of
Michigan State University notes, “…the benefits …should not be limited to occasional visits for
recreation but instead should be designed to provide daily outdoor recreation experiences at
home and throughout the community. This means we have never seriously addressed the idea of
making the entire community a park.” Twardzik reasoned that we should not build the
environment in such a way that we have entirely developed neighborhoods, business areas, etc.,
with distant, isolated parks, trails, etc. Rather, these types of “amenities” need to be interwoven
into the fabric of our lives: the business areas, neighborhoods, developments, etc., to provide for a
greater quality of life.
It is important to note that once a community is developed it is very difficult and costly to try to
acquire land for parks, open space, trails, and greenways, therefore, “planning” is critical to the
future character and livability of a community. It is also extremely important to protect natural
resources, floodplains, etc not only for their intended value to the natural environment, but to
protect lives and reduce losses in lives, property, and tax dollars. Vision and planning for these
important land uses, with collaboration from the public, various agencies, the planning
commission and governing body is an essential element of the Comprehensive Plan.
There are various purposes for open space land including agricultural protections and natural
resource conservation / preservation, parks, trails, greenways, etc. If the citizens, planning
commission and governing body would like to allow accessory structures to be located in the
open space, staff recommends the minimum open space percentage should be maintained and
additional area should be included to accommodate the accessory structure. The open space
should be identified for its intended purpose during the platting process. For instance, “nonbuildable open space” means just that, non-buildable. If however the developer intends for a part
of the open space to be used for recreational purposes and would like accessory structures to be
included in the open space, it should be noted during the platting process and additional land
included to maintain the open space percentage. This allows the planning commission to ensure
the correct percentage of open space is maintained while accommodating the desires of the
developer and ensuring the property owners within the development know the intended purpose
of this land. Additional definitions should be added to the regulations to categorize the different
types of open space.
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MIAMI COUNTY PLANNING DEPARTMENT
MEMORANDUM

DATE:

August 8, 2018

TO:

Miami County Planning Commission

FROM:

Kenneth Cook, AICP, CFM, Planner

RE:

Initiate discussion pertaining to the conversion of cargo containers to buildings or
as a building material used in the construction of structures.

Background:
At the June 5, 2018 Planning Commission meeting staff informed the Planning Commission that
staff has received a number of request over the past several years for people asking about
converting cargo containers into residences. Staff also expressed that the Zoning Regulations
currently prohibit the use of cargo containers other than as specified in Article 15. The developer
of a recent subdivision also presented information that he has a potential purchaser of one of his
lots that is planning to construct his house out of cargo containers. The Planning Commission
requested that staff perform research on the possibility of allowing cargo containers to be used as
building materials for the construction of a dwelling or other structure.
To start this discussion, following are the changes in regulations that have been made over the
years dealing with cargo containers. 2003 is the first time that the issue of cargo containers
(semi-truck trailers) were specifically addressed. In reviewing the staff report that was prepared
for the Planning Commission meeting: “staff proposed that semi-trucks be added to the list of
uses not allowed in residential districts. Such vehicles can be unsightly and diminish property
values of an area. Further, such vehicles can support commercial activities in residential districts,
uses that are not allowed in residential districts except for limited home occupations.” The
regulations that were adopted specified:
Semi-Truck trailers (with or without chassis or wheel assemblies) and shipping containers
of any type (cargo, freight, etc.) shall not be stored on any premises that are zoned to
allow residential uses for more than ten (10) days in any one calendar year, unless they are
housed in a building and are not open to view to the general public.
The regulations on cargo containers were amended in 2011 following discussions raised during
the consideration of a Conditional Use Permit for a contractor’s shop/yard in which the applicant
was using multiple cargo containers for storage of tools and equipment due to their difficulty to
break-in to. Following numerous public hearings on proposed amendments to the regulations,
including the Board of County Commissioners remanding the proposal back to the Planning
Commissioner for further consideration, the following regulations were adopted and are the
currently effective regulations:
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15-1.06 Semi-Truck trailers (with or without chassis or wheel assemblies) shall not be
stored on any premises that are zoned to allow residential uses for more than ten (10) days
in any one (1) calendar year, unless all of the following conditions are met:
1. They are expressly permitted as an accessory use to an approved conditional use permit;
and
2. They are housed in a building and/or are screened from view from public rights-of-way
or adjacent properties; and
3. yard setbacks are maintained in accordance with the underlying zoning district; and
4. All trailers maintain current registration and vehicle tags.
Semi-trailers used solely for agricultural purposes and located on property used primarily
for agricultural purposes are exempt from these requirements. For the purposes of this
ordinance, “screened from view” shall be defined as being invisible to the naked eye at
any angle from the ground or any habitable structure.
15-1.07 Containers: Cargo/Shipping/Storage/ISO/Domestic Intermodal Containers shall
not be stored on any premises that are zoned to allow residential uses for more than ten
(10) days in any one (1) calendar year unless the yard setbacks of the underlying zoning
district are maintained and one or more of the following conditions are met:
1. They are screened from view from public rights-of-way or adjacent properties;
2. They are expressly permitted as an accessory use to an approved conditional use permit;
3. They are located at a construction site for the duration of the project or one (1) year,
whichever occurs first. Units are to be removed within 60 days of the issuance of the
Certificate of Occupancy. Time extensions may be requested for extenuating
circumstances;
4. They are for short-term, temporary use as part of a natural disaster recovery and cleanup effort; remodeling; fire damage repair; or moving.
Containers used solely for agricultural purposes and located on property used primarily for
agricultural purposes are exempt from these requirements. For the purposes of this
ordinance, “screened from view” shall be defined as being invisible to the naked eye at
any angle from the ground or any habitable structure.
It appears that the discussion for these changes included that the use of semi-truck trailers were
less desirable and considered to have a negative esthetic impact to an area while cargo containers,
without chassis or wheel assemblies might be a reasonable and inexpensive means of storage as
long as the containers were in good condition and the number of containers per tract were limited.
Separate definitions were created to differentiate the two as part of this discussion and too
generally limit the use of semi-truck trailers from occurring in districts were residential uses are
permitted while allowing the use of cargo containers when certain conditions were met. The
regulations were left in the article of the Zoning Regulations dealing with prohibited uses and
now only contain an exemption for them to be placed on a property when certain conditions are
met. A major part of the discussion appears to have been to what extent the trailers/cargo
containers would be visible from public right-of-way or from adjacent properties.
Discussion by the Planning Commission also included if the use of semi-truck trailers and/or
cargo containers should be allowed as part of a permanent or temporary use and the types of uses
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that would occur in them. These discussions appear to have looked at the use of these structures
for storage purposes only while concerns were expressed that they might be used or converted for
other uses such as office space or as living quarters. Discussion included that the use of semitrucks should not be allowed permanently for storage unless permitted as an accessory use to an
approved conditional use permit while cargo containers should be allowed if certain conditions
were met.
Discussion:
Staff would suggest the following questions and information to help with the discussion.
Is Miami County OK with the continued use of cargo containers on properties zoned to allow
residential uses?
They very first question that staff would suggest needs to be discussed is if the Planning
Commission feels that the use of cargo containers on residential properties is still appropriate or if
there is any concern with the number, placement, quality or use of cargo containers. Should any
type of permit be required as part of the placement of a cargo container on a property to verify
that screening is being placed as required.
Is there any concern with the type of uses allowed to occur within a cargo container? Should they
be limited to only the storage of materials and not allow other uses?
The discussion that occurred as part of the adoption of the current regulations would appear to
show that the intent for the use of cargo containers and semi-trailers were for storage purposes
and not for other purposes such as being converted into dwellings, offices or for other permanent
structures. Cargo containers are designed to store goods or merchandise during shipping or
hauling and the use that has been allowed has generally been limited to storage.
Should cargo containers be allowed as temporary and/or permanent structures? Should cargo
containers be allowed to be modified or be used as a building material as part of the construction
of a permanent structure?
A second part in discussing the use of cargo containers involves not just the use occurring inside
of the structure but if cargo containers should only be considered as (1) temporary use/structures
or be allowed to be a (2) permanent structure or converted/modified into a different type of
structure. The wording of the current regulations specify that cargo containers shall not be
“stored” unless certain conditions are met. As this is in the section of prohibited uses and the only
allowance provided in the regulations is limited to storage, containers would not be allowed to be
used in other manners including conversion into a permanent structure or as a building material
for a permanent structure.
If Miami County would decide to allow for cargo containers to be used in ways other than is
currently permitted, staff would suggest that the regulations for the use of cargo containers should
be moved to a different section of the code. Another question that should be considered in
regards to allowing cargo containers or portions of cargo containers to be used as building
materials is how we will also deal with request that include other types of materials such as
boxcars, buses, airplanes or other items that are not normally considered building materials.
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Conversion of cargo containers into permanent structures or their use as part of the building
materials used to construct a building would also require compliance with County Building
Codes. According to information found in ICC G5-2018 (Guideline for the safe use of ISO
Intermodal Shipping Containers Repurposed as Building and Building Components, Public
Comment Draft – 7/20/18) the “majority of the steel elements are from foreign countries and not
necessarily constructed to standards adopted in the United States”. This can cause difficulty in
identifying the material properties to determine the structural properties of the containers and
compliance with building code requirements. Some containers contain a data plate that will
provide that a container was built and inspected to the ISO standards that would allow design
assumptions from testing loads but concern would still need to be taken that this information is
current and valid and that no damage has occurred to the container that would affect its integrity.
In discussions with the Codes Department for cargo containers as well as other types of movable
structures (such as garden sheds less than 400 square feet) that do not typically require a
permanent foundation, connection to utilities (water, electric, gas or sewer) are not allowed unless
the structures are connected to a permanent foundation.
How do other communities regulate the use of cargo containers?
In reviewing regulations from other communities it is sometime difficult to determine how a
community might handle the use of cargo containers. Some communities specifically allow the
use of cargo containers for placement on a property for a temporary time period but do not
specifically state that they are prohibited as a permanent structure, allow modifications to the
containers, or allow them to be used as a building material. For example, while the website for
Jefferson County, CO, states that a house can be constructed out of shipping containers as long as
it meets the current building code, the Zoning Regulations do not provide any provision for cargo
containers. Many other communities have provisions stating only that cargo containers may be
used for temporary uses (such as for a limited period of time or during times of construction) or
that prohibit there location in certain districts. The City of Edgerton, Kansas prohibits their use
for storage purposes in conjunction with a residence as do many other communities. Many local
communities (Spring Hill, Johnson County, Gardner and Edgerton) have adopted specific
regulations for the operation of cargo container storage facilities and cargo container maintenance
facilities that may need to be part of future discussions.
While a few communities appear to completely prohibit the use of cargo containers it would
appear that most allow them in some fashion, usually as temporary structures/use although it
would appear that more are starting to allow them as permanent structures. For example:
 City of Desoto – allows as a permanent use as accessory structures in all districts other
than the C-1 district with certain conditions. Also allows for Temporary Use in all
districts.
 City of Olathe – allowed in residential districts for no more than two occurrences of 60
days in any year.
 City of Gardner – Permanent cargo containers are prohibited in any zoning district
except where otherwise specified. Not allowed to be modified or retrofitted for on-site
habitation and are prohibited from having windows, heating and cooling, plumbing, or
multiple entrances. Allowed as temporary construction site storage in certain districts.
Allow a maximum of two permanent cargo containers storage sheds on properties
zoned M-1 or M-2.
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City of Spring Hill – Permanent cargo containers are prohibited in any zoning district
except where otherwise specified. Not allowed to be modified or retrofitted for on-site
habitation and are prohibited from having windows, heating and cooling, plumbing, or
multiple entrances.
Johnson County – Cargo containers as permanent storage units are allowed in any
district on property 10 acres of greater with compliance with Appearance and
Setback/separation requirements (signage removed, painted earth tone color, not
stacked, compliance with County requirements including building codes, pad
site/foundation, screening and setbacks). Containers cannot be used for business use
and empty containers are not allowed. In certain residential districts containers are
allowed on tracts greater than 3 acres but that are less than 10 acres with compliance
with additional standards.
Franklin County – Cargo containers are considered under non-conventional
construction and must be submitted with Kansas Engineer stamp for review.
City of Topeka – Allowed as an accessory use in the I-1 and I-2 District. Only
allowed in residential districts on a temporary basis up to 30 days. Allowed in certain
commercial districts with conditions.
City of Norton – Not allowed as a permanent use in any residential, multiple dwelling
or utility district. Allowed as temporary use within the city for uses such as
construction site storage or moving and/or temporary storage. Allowed as a permanent
use in nonresidential districts with conditions.
City of Marion – Not allowed as accessory buildings on residential property but
allowed for temporary use no longer than 30 days in any calendar year or for storage
during construction when authorized by the Building Inspector.
Riley County – May be used as accessory structures but requires a permit and
compliance with all setback requirements.
McPherson County – Not permitted on a residential lot.
Cape Girardeau, Mo – Prohibited from being used as a dwelling. Allowed either as a
short term (less than 12 months) or Long Term (more than 12 months) and also
allowed as a principal use (with Special Use Permit in certain districts) or as an
accessory use. As an accessory use a container is allowed by right for short term in all
districts with the requirement that no containers can be placed back on the property for
six months. Long Term accessory use requires approval of Special Use Permit.

When considering the allowance of cargo containers as permanent structures or as a building
material for the construction of structures, development standards should be included. Following
are some points to consider:


Currently we allow the placement of cargo containers on property with no limitation to the
time period. We do not currently consider cargo containers to be permanent structures for
building code purposes. Allowing cargo containers to be used as a permanent structure or
as a building material for the construction of a structure will require compliance with
building codes including the necessity of engineered plans. Should the County allow
cargo containers to be used for other than storage? Should cargo containers be allowed to
be used for dwellings or only as a nonresidential structure or accessory structure? If we
permit cargo containers to be used as a dwelling can they also be used for accessory
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dwellings? Should the use of cargo containers for a principle use or accessory use require
approval of a Conditional Use Permit?


Are there environmental concerns for the use of cargo containers as habitable structures?
These items could include the use of lead paint, chemicals used to treat the containers to
deal with pests, mold or contamination from materials that were previously stored.



Should cargo containers be allowed to be modified (cut holes, installation of
doors/windows or attachment of a roof or other structure)? Should utilities be allowed to
be connected?



Should the use of cargo containers be restricted to certain districts? Should the use of
cargo containers for temporary or permanent use change based upon the district the
property is located in?



Should the stacking of cargo containers be allowed? Should the stacking of cargo
containers be treated differently for temporary use, accessory buildings or for dwellings?



Should appearance and esthetic standards be placed on the use of cargo containers as a
permanent structure? These standards could include that:
- signage needs to be removed
- painted an earth tone or to match other structures
- landscaping/screening
- increased setbacks or required separation from off-site dwellings.
- maximum size – height, length or area
- require pitched roof
- require material to be placed as siding on the exterior
- maximum length
Should cargo containers be required to be placed on a pad site, foundation or have tiedowns?




If cargo containers are allowed to be used for building materials, are other similar and
nonconventional types of materials also going to be allowed? This could include the use
of box cars, buses, airplanes or other items. The use of these items would require that an
engineer show compliance with existing building codes.

Staff has attached a couple of recent articles dealing with shipping containers being used for
dwellings and also copies of regulations from communities dealing with cargo containers.
Following discussion by the Planning Commission staff will use the direction that we receive to
perform additional research. Once there is definitive direction on this, staff will schedule a public
hearing for a text amendment if warranted.
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