Board of Zoning Appeals
December 19, 2018
7:00 P.M.
County Administration Building
201 S. Pearl Street
Paola, KS
AGENDA

1. Call To Order
2. Pledge Of Allegiance
3. Roll Call
4. New Business
a. Approval of Minutes – August 15, 2018
b. 18004-VAR (Nolan)
Consideration of a request for a variance from the Floodplain Regulations, Section
12-6.02.1.b (Non-Residential Construction) of the Miami County, Kansas Zoning
Regulations, requiring all non-residential structures to have the lowest floor elevated a
minimum of one (1) foot above the base flood elevation, or be floodproofed to at least
one foot above base flood elevation. The applicant has constructed a 60-foot by 22foot structure for agricultural use at the existing grade without a floodplain
development permit or building permits. The applicant is requesting a variance from
the requirement that the lowest floor of the agricultural structure be elevated a
minimum of one (1) foot above the base flood elevation as provided for in Section 126.01.7 and 12-7 to allow the floor of the structure to be approximately three (3) feet
below the base flood elevation. The subject property of approximately 91 acres is
zoned Agricultural (AG) and addressed as 25910 Spring Valley Rd, which is located
in the Southeast Quarter of Section 14, Township 16, Range 24, Wea Township,
Miami County, Kansas. Submitted by Dale A. Staten of Thunderhead, on behalf of
Ronald and Phyllis Nolan, property owners of record.
5. Old Business
6. Other Business
Any other business the Board may wish to discuss.
7. Planning Director Report
8. Adjourn

Public Hearing Procedure
1. Chairman announces agenda item.
2. Members describe what, if any, contacts they might have had with applicant or
interested party regarding the case; indicating the nature of the communication
and whom it was with.
3. Members describe what, if any, conflicts of interest they may have and dismiss
themselves from the hearing room for the duration of the hearing.
4. Staff presents the application with staff’s recommendations on the request.
5. Chairman opens the public hearing.
6. Applicant or agent of the applicant makes brief presentation of the case or request.
7. Members ask for any needed clarification of the applicant or agent.
8. Chairman solicits comments from the audience.
9. Members ask for any further clarification from the public, applicant or staff.
10. Chairman closes the public hearing.
11. Members deliberate on the request and take action if able to do so. Members
should present findings to substantiate the action taken.

MINUTES OF THE
MIAMI COUNTY BOARD OF ZONING APPEALS
August 15, 2018
MIAMI COUNTY ADMINISTRATION BUILDING
COMMISSION CHAMBERS
201 SOUTH PEARL STREET
PAOLA, KANSAS 66071

ATTENDANCE:
CHAIR:

Larry Sumner

VICE-CHAIR:

Lloyd Peckman

MEMBERS PRESENT:

Tom Bach, Ken Patrick

MEMBERS ABSENT:

Ken Berg, Chris Brown, and Mark Ross

PLANNING DIRECTOR:

Teresa Reeves

COUNTY COUNSELOR:

David Heger

PLANNER:

Not present

SECRETARY:

Angie Baumann

COUNTY COMMISSIONERS:

None present

COUNTY CLERK:

Not present

PRESS:

Not present
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MINUTES
August 15, 2018
MIAMI COUNTY BOARD OF ZONING APPEALS
1. Call To Order:
Chairman Sumner called the meeting to order at 7:00 p.m.

2. Roll Call:
Four members were present for roll call, which constituted a quorum. Ken Berg, Chris Brown, and
Mark Ross were absent.

3. New Business
a. Approval of the May 15, 2018 Minutes
Patrick moved to approve the May 15, 2018 minutes as presented, which was seconded by
Peckman. The motion carried unanimously, (4-0).

b. 18003-VAR (Yerby)
Teresa Reeves presented the staff report for consideration of a request for a variance from Section
5-5.02.3 (Front Yard) and 16-1.02 of the Miami County, Kansas Zoning Regulations, requiring a
50-foot minimum setback from ultimate right-of-way. The applicant would like to construct an
addition to the existing residence that is located approximately 25 feet from the ultimate right-ofway. The proposed addition would also be approximately 25 feet from the ultimate right-of-way.
The subject property of approximately 20 acres is zoned Countryside (CS) and addressed as 36720
Crescent Hill Rd, which is located in the Northeast Quarter of Section 28, Township 18, Range
22, Osawatomie Township, Miami County, Kansas. Submitted by Brandon Shay, Shay Homes on
behalf of Craig and Christie Yerby, property owners of record.
Reeves provided a brief overview of the home’s history, including the original construction in
1910, a remodel in 2006, and a pool installation in 2017. Reeves stated that the applicants hired
Allenbrand-Drews to survey the property, and that she has received this evening the
measurements from the center of the road as well as measurements from section line. (At this time
Reeves shared a copy of the survey with the Board members.) Reeves noted that at its closest
point the proposed addition would be 71 feet to center line.
Bach asked if the addition will stick out any farther than the current porch. Reeves answered
“no”, and added that it should be even with the porch.
Reeves stated that each variance has to stand on its own merit, but that she has included in the
Board packets similar variances approved in the past. She reminded the Board members that they
must determine if this variance request applies to each of the five variance standards as listed in
Article 23 of the Zoning Regulations. Reeves then read aloud each of the five standards:
A. “The variance requested arises from such condition which is unique to the property in
question and which is not ordinarily found in the same zoning district, and is not created by
an action or actions of the property owner or the applicant.”
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B. “The granting of the variance will not adversely affect the rights of adjacent property
owners or residents.”
C. “The strict application of the provisions of these Regulations from which a variance is
requested will constitute unnecessary hardship upon the property owner represented in the
application.”
D. “The variance desired will not adversely affect the public health, safety, morals, order,
convenience, prosperity, or general welfare.”
E. “Granting the variance desired will not be opposed to the general spirit of the regulations.”
Reeves announced that the applicants and their contractor, Brandon Shay, are present this evening.
She then invited questions from the Board.
Patrick stated for clarification that the proposed addition sticks out as far as the current porch.
Shay confirmed.
Reeves stated that the current porch is 6’ x 8’, but that it appears the addition is 6-1/2’ x 8’.
Sumner asked if the addition will be any closer to the road than is the front of the current porch.
Reeves stated that the addition appears to stick out ½ foot further than the front of the porch.
Patrick asked if there would be any benefit in placing the addition on the side of the house.
Craig and Christie Yerby approached the podium. Mrs. Yerby stated that she brought the
architect’s drawings. (At this time, Mrs. Yerby shared the drawings with the Board members.)
Mr. Yerby stated that most of the addition is away from the road.
Sumner asked about the required setback, and Reeves answered that the normal minimum setback
is 90 feet from the center line. Sumner asked when the house was built. Reeves answered that it
was built in 1910. Sumner commented that there likely weren’t easements or setbacks at that
time.
Reeves noted that this would be a nonconforming structure from the setback to the road and that
there is a provision for nonconformities that would give some relief for the owner, which involves
averaging the setbacks of other structures along this same road. Reeves stated that staff attempted
to do so, but that the structures’ setbacks were so varied that they were unable to give the
applicants any relief from the required setback. She added that some of the structures are located
closer to the property line than the proposed addition and others are farther away.
Peckman read aloud the following from Page 5 of the staff report: “The development setbacks
vary widely from as little as 38 feet from the right-of way to 206 feet.” He then asked about the
proximity of the house with the 38-foot setback with regard to the applicants’ home. Mr. Yerby
answered that the house is located approximately ½ mile from his home. Reeves added that she
took measurements on properties within the same section of road as the applicants’ property.
Patrick asked if all of the properties measured are 20-acre lots. Mr. Yerby answered “No”.
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Sumner asked if the proposed addition will be only one room or if it also includes a porch. Mrs.
Yerby answered that it will include a porch, but that the porch will be located on the side of the
house—not on the front.
Patrick commented that it appears the applicants will be substantially improving the
neighborhood.
Peckman asked how old some of the neighboring houses are. Mr. Yerby answered that he
believes theirs is one of the oldest homes. Peckman stated that the house that is situated 38 feet
from the right-of-way may have been built prior to the adoption of the Zoning Regulations.
Sumner asked the applicants and Reeves if they have anything further to add.
Mr. Yerby thanked the Board for their time this evening. He stated that this has been nearly a
three-year process, that they have considered other options, and that the option proposed is the
only one that works with the home’s current floorplan and fits within their budget.
Reeves noted that if the variance is approved Condition No. 2 on Page 6 of the staff report would
require the applicants to have a site plan prepared and have the construction staking performed.
She reported that this Condition has already been met.
There being no further questions, Sumner stated that he will entertain a motion.
Bach moved to approve variance request 18003-VAR: Yerby as presented by staff, noting that the
request complies with all five variance standards and that he concurs with staff’s recommendation
for approval.
Findings
1. Granting the variance will not adversely affect the rights of adjacent property owners.
2. Denying the request could be viewed as an unnecessary hardship due to the inability to add
onto the residence due to the floorplan of the house.
3. The variance will not adversely affect the public’s health, safety and general welfare.
4. The addition is relatively small compared to the square footage of the existing residence and
will not encroach the setback any further than the house already does.
Conditions
1. The variance is granted for only that which is shown on the attached plans. Any additional or
future encroachment into the setback area shall not be allowed except as may be granted
through the variance procedure.
2. A licensed surveyor will need to prepare a site plan and perform a construction staking since
the addition will be less than the minimum setback.
3. The applicant must obtain a building permit for the structure. All county codes related to this
addition shall be complied with.
Peckman seconded. The motion passed unanimously, (4-0).
Reeves noted that this is one of several variance requests received and granted, where the addition
doesn’t encroach any further than the existing structure. She added that some jurisdictions have a
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provision for staff to administratively approve such requests when the addition will be less than
50% of the area of the existing structure. Reeves then asked the Board members for their
feedback with regard to whether they would prefer that these requests continue to come before this
Board. She noted that if the Board prefers that staff administratively approve these requests that
the Planning Commission would need to consider a text amendment to the Zoning Regulations.
Patrick expressed, with regard to some of the variance requests received, that he would rather see
the County Commission amend the Zoning Regulations so that the Board is not dancing along the
existing rules.
Reeves noted that when similar variances are requested repeatedly, that it is usually an indication
that the Zoning Regulations may need to be adjusted.
Bach made reference to the June 26, 2018 workshop, during which Attorney Jim Kaup addressed
zoning, variances and regulations. Bach stated that it is his understanding that this Board is a
quasi-judicial board with the authority by State Statute and by Miami County to make judgments
on each individual situation with regard to the variance. He expressed that he believes this Board
was established to be reasonable outside of regulatory guidelines. He stated that this is the reason
the Board exists; otherwise, the county does not need this Board.
Peckman agreed.
Patrick made reference to the following provision of Article 23 of the Zoning Regulations: “The
Board of Zoning Appeals shall not grant a variance unless it shall, in each case, make specific
written findings of fact, based upon the particular evidence presented to it, that all of the following
standards have been met.” He then stated that the Board has to go by this.
Reeves stated that the Board is supposed to adhere to a fairly strict interpretation of the Zoning
Regulations. She added, however, that there are cases where the applicant has not created the
problem and needs relief.
Sumner expressed that such applicants need an outlet, and that this Board is a solution.
Patrick made reference to the following portion of variance standard “A.”, which states that the
variance being requested “is not created by an action or actions of the property owner or the
applicant”. He stated that he recalls cases that this Board has heard for which the applicant
purchased the lot, picked the site, built a house on it and the applicants were then unable to get by
because of where they placed the driveway. Patrick added that everything was by the applicants’
choice and election. He stated that he feels that by granting the variances, the Board violated what
it was supposed to do.
Bach stated that since 1993, the guidelines have changed, through no fault of the applicants. He
added that this Board has made fair, reasonable, and just decisions.
Patrick argued that property owners have a right to expect that the county will uphold its Zoning
Regulations.
Sumner added that property owners also have a right to appeal if they don’t agree. Reeves agreed
and stated that this is why the Board of Zoning Appeals was established.
Patrick expressed that the Board of Zoning Appeals is in a very small box, with just a bit of
flexibility and only if all five standards for variances are met.
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Reeves asked the Board for direction regarding whether they would like staff to take this to the
Planning Commission to consider amending the Zoning Regulations.
Patrick responded that he would like staff to do so.
Bach asked for clarification regarding what would be amended. Reeves explained that the text
amendment would apply to requests such as the one heard tonight, where the proposed addition
does not meet the setback requirements but does not encroach any further into the setback than the
existing structure and is less than 50% of the existing structure. She added that such an addition
would not be considered a substantial improvement to the structure, and would give applicants
some relief without having to go through the Board of Zoning Appeals. Reeves noted that we
have received four or five requests similar to the one heard this evening.
Patrick stated that there is a danger that once the Board has granted such a variance that it is
setting a precedent, which sets people’s expectations and the Board could therefore be flooded
with similar requests.
Bach argued that it was specifically noted during the June 26th workshop with Attorney Kaup that
this Board is not bound by precedence.
Reeves stated that her question is with regard to whether or not the Board would like to continue
reviewing requests for similar, recurring issues.
Bach stated that he thinks staff should have the latitude to approve such routine requests. He
asked for the Board members’ feedback with regard to asking the Planning Commission to change
the Zoning Regulations so that staff may make the decision on these routine requests.
Patrick moved that the Planning Commission consider a text amendment to the Zoning
Regulations that will allow staff to approve routine requests for variances involving proposed
additions to structures to be constructed that will not encroach into the setback any further than the
existing structure and where the proposed addition will be less than 50% of the area of the existing
structure.
Peckman seconded the motion. The motion passed unanimously, (4-0).

5.

Old Business
None.

6. Other Business
None.

7. Planning Director Report
Reeves reported that the Planning Commission has been in discussion about allowing accessory
structures in Open Space. She noted that it appears we are moving forward with a text amendment
for their consideration.
This was followed by general discussion regarding the intent of Open Space, the use and enjoyment
of Open Space by a community’s residents, and plat restrictions on Open Space.
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Reeves reported that the Planning Commission has also discussed the use of cargo containers as
residences.
This was followed by general discussion.

8. Adjourn
Sumner called for a motion to adjourn. Patrick moved to adjourn and Bach seconded. The motion
carried unanimously, (4-0).
The meeting was adjourned at 7:45 p.m.
Approved this

day of

Angie Baumann, Secretary

, 2018.

Chair, Larry Sumner

Minutes written by Angie Baumann.
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Miami County Planning Department
Nolan Variance
DATE:

December 19, 2018 – Board of Zoning Appeals Meeting

TO:

Board of Zoning Appeals

FROM:

Teresa Reeves, Planning Director

RE:

18004-VAR (Nolan)
Consideration of a request for a variance from the Floodplain Regulations,
Section 12-6.02.1.b (Non-Residential Construction) of the Miami County,
Kansas Zoning Regulations, requiring all non-residential structures to have
the lowest floor elevated a minimum of one (1) foot above the base flood
elevation, or be floodproofed to at least one foot above base flood elevation.
The applicant has constructed a 60-foot by 22-foot structure for agricultural
use at the existing grade without a floodplain development permit or
building permits. The applicant is requesting a variance from the
requirement that the lowest floor of the agricultural structure be elevated a
minimum of one (1) foot above the base flood elevation as provided for in
Section 12-6.01.7 and 12-7 to allow the floor of the structure to be
approximately three (3) feet below the base flood elevation. The subject
property of approximately 91 acres is zoned Agricultural (AG) and
addressed as 25910 Spring Valley Rd, which is located in the Southeast
Quarter of Section 14, Township 16, Range 24, Wea Township, Miami
County, Kansas. Submitted by Dale A. Staten of Thunderhead, on behalf of
Ronald and Phyllis Nolan, property owners of record.

Property Owners

Ronald & Phyllis Nolan

Current Zoning

Agricultural & Floodplain Overly District

Comp. Plan

Rural Agriculture (20 ac density)

Acreage

Approximately 91.41 acres

CAMA #

096-14-0-00-00-011.00-0

Background
1974: Appraisal documents show the residence was constructed.
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August 4, 1970:

The Nolans acquired the North half of the Southeast ¼.

July 10, 1973:

The Nolans acquired the ground lying South of their existing parcel
to the centerline of Wea Creek.

1991:

A 2,400 square foot building was constructed near the Northeast
corner of the site. The building was constructed in a Special Flood
Hazard Area (SFHA) but Miami County did not have a permitting
department at this time.

1999:

A 2,400 square foot addition was constructed to the South of the
original structure and a building permit was issued by the County.
The structure was specified as being used to store a boat and
mowers and included extending electrical service to the original
building. While the property was still located in SFHA, no
floodplain development permit was applied for or issued for this
project.

2015:

A 1,320 square foot addition was constructed to the South of the
previous addition without a building permit. KCP&L would not
connect this building to electric without a building permit and it was
at this time that the county became aware of this new structure.

January 22, 2016:

A building permit was submitted for the 1,320 square foot building.
The property owners also worked with an engineer (Bird
Engineering) to come up with options to bring the structure into
compliance. The proposals suggested did not comply with the
adopted floodplain regulations and Miami County was not able to
approve the building permit. Staff provided suggestions for possible
next steps that would need to occur.

May 18, 2018:

The property owners submitted an application for a Boundary Line
Adjustment in order to acquire additional property located to the
North of their existing property. The Boundary Line Adjustment
cannot be considered due to the existing violation on the property
and due to the applicants not moving forward with bringing the
property into compliance with the Zoning Regulations.

June 15, 2018:

A Notice of Violation was sent to the property owners informing
them that they needed to contact Miami County and come into
compliance with all necessary regulations and to obtain all permits.

June 29, 2018:

Staff met the applicants at the site and performed a site inspection.

July 2018:

Staff contacted a representative of the property owners to notify that
based upon additional verification, a floodplain development permit
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would be required and that the structure would also require approval
of a variance, as was specified in the building permit review
comments.
August-October 2018: Staff was contacted by Dale Staten, Thunderhead, representing
the property owners and discussed the options available and the
information that would need to be submitted as part of a variance
application.
Staff also discussed the project with the State of Kansas, Department
of Agriculture, Division of Water Resources, to verify if any
additional options were available. State staff agreed that the options
that staff had been considering were correct.
September 18, 2018: The State of Kansas, Department of Agriculture, Division of Water
Resources approved a request for an after-the-fact floodplain fill
permit for this project including the condition that “the project must
meet the floodplain management requirements of the community.”
Provisions of the zoning regulations that the variance is being requested:
Article 12-6.02.1.b – Floodplain Regulations – Non-Residential Construction
New construction or substantial-improvement of any commercial, industrial, or
other non-residential structures, including manufactured homes, shall have the
lowest floor, including basement, elevated a minimum of one (1) foot above the
base flood elevation, or together with attendant utility and sanitary facilities, be
floodproofed to at least one foot above base flood elevation so that below the base
flood elevation the structure is watertight with walls substantially impermeable to
the passage of water and with structural components having the capability of
resisting hydrostatic and hydrodynamic loads and effects of buoyancy. A
registered professional engineer or architect shall certify that the standards of this
subsection are satisfied. The elevation of the lowest floor shall be certified by a
licensed land surveyor or professional engineer. Such certification shall be
provided to the floodplain administrator as set forth in Section 12-5.03(7), (8) &
(9).
Related Provisions
Article 12-6.01.7.

Agricultural Uses

Structures used solely for agricultural purposes in connection with the production,
harvesting, storage, drying, or raising of agricultural commodities, including the raising
of livestock, may be constructed at-grade and wet-floodproofed provided there is no
human habitation or occupancy of the structure; the structure is of single-wall design;
there is no permanent retail, wholesale, or manufacturing use included in the structure;
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a variance has been granted from the floodplain management requirements of this
article; and a floodplain development permit has been issued.
Request
This is a request for a variance for a building that was constructed without a building
permit or a floodplain development permit in an area shown as a Special Flood Hazard
Area (SFHA) on the currently adopted Flood Insurance Rate Map (FIRM). While the new
structure appears to be an addition to the existing building, it is structurally separate with
only siding used to connect the structures. According to information that has been
submitted by the applicants, the gravel floor of the new structure is at an elevation of
958.12 with the lowest adjacent grade being 957.74. Based upon information provided by
an engineer, the base flood elevation at the structure is 961.
Section 12-6.02.1.b specifies that new construction of non-residential structures shall have
the lowest floor, including basement, elevated a minimum of one (1) foot above the base
flood elevation. The regulations provide that the structure could also be floodproofed
(watertight, impermeable to the passage of water) when such structure is designed with the
capacity to resist hydrostatic and hydrodynamic loads and effects of buoyancy by an
engineer or architect. This also includes similar requirements for any attendant utility or
sanitary facilities that are part or connect to the structure.
The requirement of the floodplain regulations would specify that the floor of this structure
be constructed at an elevation of no less than one foot above the base flood elevation or
962 feet. This means that the structure has been constructed approximately 3.88 feet below
the elevation required by the floodplain regulations. Sections 12-6.01.7 and 12-7 of the
Zoning Regulations provide the possibility for granting a variance for agricultural
structures if certain conditions are meet.
In their narrative, the applicants provide an explanation for how the building was
constructed and also the process that they have been working through to gain approval for
this structure. They are requesting approval of a variance for an agricultural structure to be
constructed below the base flood elevation while using wet-floodproofing technics and
have also worked with the State of Kansas to receive the necessary approvals required by
the State. It should be noted that the applicants’ agent for this project, Dale Staten,
Thunderhead, has prepared a number of documents describing the conditions of the
property, including suggested findings to the requirements of the Zoning Regulations.
Discussion
Surrounding Neighborhood
The subject property of approximately 91 acres lies West of Spring Valley Road and 1.25
miles North of 271st Street. The property is also located approximately 2,500 feet to the
Northwest of the City of Louisburg (Lewis-Young Park). The surrounding area is
comprised of mostly large agricultural tracts with and without farmsteads and several
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smaller tracts ranging in size from about 3-15 acres. US 169 Highway lies approximately
1.5 miles East/Southeast of the subject property. The property also lies across the street
from Powell Pumpkin Patch.
As can be seen on the attached documents that have been provided by the applicants, the
structure is located in a low-laying area that is approximately 900 feet from the channel of
North Wea Creek. The change in elevation from just outside of the stream channel to the
location of the building is approximately 4-6 feet. As you move to the Northwest portion
of this property the elevation of the property changes significantly, increasing by
approximately 50 feet within a horizontal distance of 200 feet.
Variance Standards
A variance request from the requirements of the Floodplain Overlay District is slightly
different than a “typical” variance request. In addition to the standard variance criteria that
can be found in Article 23 of the Zoning Regulations, variances from the Floodplain
Overlay District must also comply with the requirements listed in Section 12-7 that address
additional criteria that must all be present in order for the Board to consider granting a
variance. Of further concern for Miami County is the fact that the County is required to
enforce all provisions of the “Floodplain Regulations” in order for the community to
participate in the National Flood Insurance Program (NFIP). The NFIP provides an
opportunity for citizens within the community to receive affordable insurance that covers
flooding, with the requirement that the community adopt and enforce certain floodplain
management regulations.
As mentioned in Section 3.2 of FEMA’s Floodplain Management Bulletin, Variances and
the National Flood Insurance Program, FEMA P-993 / July 2014, “FEMA evaluates
variances granted by a community to determine whether they are consistent with sound
floodplain management standards as required for participation in the NFIP”. According to
this, granting variances to the floodplain management regulations not only increases the
possibility of one structure being impacted by a flood, but it may also cause FEMA to
determine that Miami County is not administrating or enforcing the local NFIP floodplain
management regulations appropriately, resulting in the community being placed on
probation or being suspended from the program. If a community is placed on probation
from the NFIP a surcharge is added to the premium for each policy sold or renewed in the
community. If a community is suspended from the NFIP, flood insurance policies cannot
be written or renewed within the community. Therefore, it is extremely important to
ensure that all variance criteria are met before a variance is granted from the floodplain
management regulations as the granting of variances have the possibility of impacting
more than the current and future property owners of the subject property and could impact
all property owners.
Article 12-7.04 provides for Floodplain Management Variance Criteria and specifies that
when reviewing such applications for variances, the Appeal Board shall consider all
technical data and evaluations, all relevant factors, standards specified in other sections of
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this article, and specific criteria. Staff offers the following information on each of the
criteria:
1. Danger to life and property due to flood damage;
The structures were impacted by flooding in 2017. No floodplain development permits
were submitted for any repair work that occurred on the property for any damage that
occurred. The 1,320 square foot structure that is being considered as part of this variance
application is described as being for the storage of agricultural equipment. The applicants
have worked with an engineer to verify that the building is designed to withstand damage
that could be caused by flooding, although material that might be stored on the inside could
still be damaged. It is not anticipated that there would be an increased risk to life, as the
structure is only for the storage of material and equipment.

2. Danger that materials may be swept onto other lands to the injury of others;
The structure is being designed to include flood vents to allow for the equalization of
pressure within the building.

3. Susceptibility of the proposed facility and its contents to flood damage and the
effect of such damage on the individual owner;
The structure has already been impacted by a flood. The structure that is currently under
consideration includes the use of building materials that are considered to be flood
resistant. The applicants have specified that the equipment stored in this building would
include a tractor and other implements. The tractor is specified as to sit above the 100-year
flood mark and the implements to not be susceptible to wet service.

4. Importance of the services provided by the proposed facility to the
community;
The structure allows for equipment to be stored securely inside. It does not appear that the
facility provides services that would be considered as important for the community in
general.

5. Necessity to the facility of a waterfront location, where applicable;
Not Applicable. Not a waterfront location.

6. Availability of alternative locations, not subject to flood damage, for the
proposed use;
Other locations are available that would not be subject to flood damage and that would
have allowed the structure to be built in compliance with floodplain regulations. One such
location is the Northwest portion of this property, which is outside of the SFHA and
contains sufficient space so that the structure could have been built in compliance with the
regulations. As is discussed by the applicants, the access to the portion of the site that is
outside of the SFHA is difficult due to the grade of the driveway that accesses this portion
of the site and also a tight turn that the driveway makes. The applicants have specified that
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larger vehicles would have difficulty accessing this portion of the site due to these
constraints.
Another option that would have been available for the construction of this structure is for
fill to be placed so that the structure could be constructed in compliance with the floodplain
regulations. This would have required a substantial amount of fill and most likely would
have made attaching the new structure to the old structures difficult.

7. Compatibility of the proposed use with existing and anticipated development;
The proposed use is compatible with existing and anticipated development.

8. Relationship of the proposed use to the comprehensive plan and floodplain
management program for that area;
The proposed use is in compliance with the comprehensive plan, which shows this area as
Rural Agricultural (20 acre density). The agricultural use of the property also matches the
requirements of the floodplain management program in that agricultural operations,
including pasture, are considered an appropriate use of land located within a SFHA.
Structures used for agricultural purposes still require compliance with floodplain
regulations.

9. Safety of access to the property in times of flood for ordinary and emergency
vehicles;
The property would appear to be accessible from the North during times of flooding, while
to the South of the property, Spring Valley Road would appear to be impacted by
floodwaters. Based upon the FIRM, during a 1% annual chance flood, the waters would
extend approximately 50 feet North of the driveway entrance and the driveway access to
the property would require crossing the SFHA. According to information provided as part
of the application the driveway just North of the barn ranges in elevation from 957 to 959
which would be approximately 2-4 feet below the base flood elevation.

10. Expected heights, velocity, duration, rate of rise and sediment transport of the
flood waters, if applicable, expected at the site; and,
The expected heights of flooding during a 1% annual chance event appears to range from
2-4 feet in the areas of the buildings and driveways on this portion of the site. Other
impacts such as velocity, duration, rate of rise and sediment transport of the floodwaters is
unknown. The structure is located approximately 360 feet from the edge of the designated
floodway.

11. Costs of providing governmental services during and after flood conditions,
including maintenance and repair of public utilities and facilities such as
sewer, gas, electrical, and water systems; streets; and bridges.
The applicants currently reside in a dwelling located on the property. The structure that is
under consideration as part of this variance application is proposed to be used only for
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agricultural purposes, and the proposed variance would not appear to create any new costs
associated with providing governmental services.

12-7.05 Conditions for Approving Floodplain Management Variances:
1. Generally, variances may be issued for new construction and substantialimprovements to be erected on a lot of one-half acre or less in size contiguous to
and surrounded by lots with existing structures constructed below the base flood
level, providing Items two (2) through six (6) below have been fully considered.
As the lot size increases beyond the one-half acre, so does the technical
justification required for issuing the variance.
The subject property is approximately 91 acres in size. In discussing this item with
representatives from the State of Kansas, staff was informed that this condition is based
upon the fact that in areas where a number of existing structures are located on smaller lots,
the ability of a property owner to make the necessary improvements (such as the placement
of fill) without having a negative impact on adjacent property owners is significantly
impacted. As the size of the property increases, so does the necessity to justify why a
variance is required. In this case, the property owners have the ability to place the structure
in areas outside of the SHFA, even though there might be some difficulty in accessing the
area; or, the structure could have been placed on fill so that the lowest floor of the structure
was elevated in compliance with the floodplain regulations.

2. Variances may be issued for the reconstruction, rehabilitation, or restoration of
structures listed on the National Register of Historic Places, the State Inventory of
Historic Places, or local inventory of historic places upon determination, provide
the proposed activity will not preclude the structure’s continued historic
designation.
Not Applicable.

3. Variances shall not be issued within any designated floodway if any significant
increase in flood discharge would result.
The structure is not located within a designated floodway and the applicants have also
proposed performing site work that would remediate any possible increase in flood levels.

4. Variances shall only be issued upon a determination that the variance is the
minimum necessary, considering the flood hazard, to afford relief.
It appears that the need for the variance is because the contractor that was hired by the
applicants did not apply for the necessary building permits that would have been required
for the construction of the structure and would have required the elevation of the structure
or that the structure be placed at a different location on the site.

5. Variances shall only be issued upon: (a) showing of good and sufficient cause, (b)
determination that failure to grant the variance would result in exceptional
hardship to the applicant, and (c) determination that the granting of a variance will
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not result in increased flood heights, additional threats to public safety,
extraordinary public expense, create nuisances, cause fraud on or victimization of
the public, or conflict with existing local laws or ordinances.
(a) It is staff’s determination that good and sufficient cause cannot be shown for the
granting of the variance. The need for the granting of the variance is based upon the
fact that the structure was constructed without the necessary permits and not in
compliance with existing floodplain regulations, and is not based upon any conditions
that were unique to the property in question.
(b) Failure to grant the variance will result in difficulties for the applicants, but these
difficulties do not constitute an exceptional hardship. Following is a segment from
Section 3.2 FEMA’s Floodplain Management Bulletin, Variances and the National
Flood Insurance Program:
A properly issued variance is granted for a parcel of property with “physical
characteristics” so unusual that complying with the local floodplain management
ordinance would create an exceptional hardship to the applicant or the surrounding
property owners. Those characteristics must be unique to that specific parcel or
property and not be common to or shared with adjacent parcels. The unique
characteristics must pertain to the land itself and the intended function of the structure,
not to its inhabitants or the property owners. Therefore, financial hardship or the
health condition of the property owner is never a sufficient cause for granting a
variance
(c) It does not appear that the granting of this variance would cause any of these issues.

6. A community shall notify the applicant in writing over the signature of a
community official that: (a) the issuance of a variance to construct a structure
below base flood level will result in increased premium rates for flood insurance
up to amounts as high as $25.00 for $100.00 of insurance coverage and (b) such
construction below the base flood level increases risks to life and property. Such
notification shall be maintained with the record of all variance actions as required
by this article.
If the variance is granted Miami County will be required to send an official letter stating
the above information. As the applicants are also proposing that this structure will be an
agricultural structure, the applicant will be required to submit a Certification of
Agricultural Use. Staff would recommend that this information be included as part of the
certification if a variance is granted. This document will be required to be filed with the
Register of Deeds office so that any future property owners will be made aware that the
structure may be used only for agricultural purposes, that conversion of the structure to any
other use will require the structure to be brought into full compliance with Miami County
Zoning Regulations and Building Codes and that the structure may result in increased
premium rates for flood insurance.

12-7.06 Conditions for Approving Variances for Agricultural Structures: Any variance
granted for an agricultural structure shall be decided individually based on a case by
case analysis of the building’s unique circumstances. Variances granted shall meet the
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following conditions as well as those criteria and conditions set forth in Sections 127.04 and 12-7.05 of this article.
It is staff’s determination that the proposed variance does not meet the conditions listed in
Sections 12-7.04 or 12-7.05.

In order to minimize flood damages during the 100-year flood and the threat to public
health and safety, the following conditions shall be included for any variance issued for
agricultural structures that are constructed at-grade and wet-floodproofed:
1. All agricultural structures considered for a variance from the floodplain
management regulations of this article shall demonstrate that the varied structure is
located in wide, expansive floodplain areas and no other alternate location outside
of the special flood hazard area exists for the agricultural structure. Residential
structures, such as farm houses, cannot be considered agricultural structures.
The structure appears to be located in an area that could be considered a wide, expansive
floodplain. It appears that other options would have been available to the property owners,
including placing the structure on fill so that the lowest floor would have been elevated
above the base flood elevation or placing the structure at a different location on the site that
is outside of the SFHA.

2. Use of the varied structures must be limited to agricultural purposes in Zone A only
as identified on the community’s Flood Insurance Rate Map (FIRM).
The applicants would be required to sign a Certificate of Agricultural Use. The subject
property is located in a Zone AE as identified on FIRM.

3. For any new or substantially damaged agricultural structures, the exterior and
interior building components and elements (i.e., foundation, wall framing, exterior
and interior finishes, flooring, etc.) below the base flood elevation, must be built
with flood-resistant materials in accordance with Section 12-6.01(4b) of this
article.
The applicants are currently proposing that all materials would be flood-resistant, and have
also specified that the shed does not currently have lighting or outlets. A rough-in meter
can and service equipment are currently located inside of the structure but is noted that it
will not be used. This equipment will either need to be removed or a building permit
approved for its installation and will require certification that any electrical components
have been elevated or floodproofed to at least one foot above the base flood elevation.

4. The agricultural structures must be adequately anchored to prevent flotation,
collapse, or lateral movement of the structures in accordance with Section 126.01(4a) of this article. All of the building’s structural components must be
capable of resisting specific flood-related forces including hydrostatic, buoyancy,
and hydrodynamic and debris impact forces.
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The applicants have submitted a certification by a licensed Kansas Engineer specifying the
improvements that would need to occur to the structure in order for it to comply with these
standards.

5. Any mechanical, electrical, or other utility equipment must be located above the
base flood elevation or floodproofed so that they are contained within a watertight,
floodproofed enclosure that is capable of resisting damage during flood conditions
in accordance with Section 12-6.01(4d) of this article.
The applicants have specified that no mechanical, electrical or other utility equipment is
currently located in the building. The existing buildings adjacent to the structure do
currently have electrical and propane connected. Any extension or modification would
require compliance with these standards. Staff would recommend that the propane tanks
should be anchored so that they are not impacted during a flood.

6. The agricultural structures must meet all National Flood Insurance Program (NFIP)
opening requirements. The NFIP requires that enclosure or foundation walls,
subject to the one percent annual chance flood event, also referred to as the 100year flood, contain openings that will permit the automatic entry and exit of flood
waters in accordance with Section 12-6.02(1c) of this article.
The applicants have submitted a certification by a licensed Kansas Engineer specifying the
improvements that would need to be made to the structure in order for it to comply with
these standards.

7. The agricultural structures must comply with the floodplain management floodway
encroachment provisions of Section 12-6.05(2) of this article. No variances may be
issued for agricultural structures within any designated floodway, if any increase in
flood levels would result during the one percent annual chance flood event, also
referred to as the 100-year flood.
The structure is not located within a designated floodway; and the applicants have
proposed site work as part of this project that would mitigate any rise that would have been
created by the construction of the building.

8. Major equipment, machinery, or other contents must be protected from any flood
damage.
The applicants have specified that the equipment, machinery or other contents that would
be stored in this building will either not be impacted by floodwaters, such as some of the
implements for the tractor, or that the tractor itself sits high enough that it will not be
impacted by floodwaters.

9. No disaster relief assistance under any program administered by any Federal
agency shall be paid for any repair or restoration costs of the agricultural
structures.
An official letter will be sent to the applicants specifying this information if the variance is
approved. Staff also recommends that this information be included as part of the
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Certification of Agricultural Use that the property owners would be required to sign and
file at the Register of Deeds.

10. A community shall notify the applicant in writing over the signature of a
community official that: (1) the issuance of a variance to construct a structure
below base flood level will result in increased premium rates for flood insurance
up to amounts as high as $25.00 for $100.00 of insurance coverage and (2) such
construction below the base flood level increases risks to life and property. Such
notification shall be maintained with the record of all variance actions as required
by this article.
An official letter will be sent to the applicants specifying this information if the variance is
approved. Staff also recommends that this information be included as part of the
Certification of Agricultural Use that the property owners would be required to sign and
file at the Register of Deeds.

11. Wet-floodproofing construction techniques must be reviewed and approved by
Miami County and a registered professional engineer or architect prior to the
issuance of any floodplain development permit for construction.
If the variance application is approved, Miami County will review the technical
information submitted to verify that the proposed structure complies with all necessary
requirements. The applicants will also need to submit the necessary elevation certificate
and other information needed to verify compliance including certification of professional
engineer or architect.

Article 23 of the Zoning Regulations requires that certain standards be met in order to
approve a request for a variance. Staff offers the following information on each of the
standards below.
The Board of Zoning Appeals shall not grant a variance unless it shall, in each case,
make specific written findings of fact, based upon the particular evidence presented to
it, that all of the following standards have been met:
A. The variance requested arises from such condition which is unique to the property
in question and which is not ordinarily found in the same zoning district, and is not
created by an action or actions of the property owner or the applicant.
The variance requested arises from a condition that can be considered as arising
from the action or actions of the property owners: the property owners did not
apply for a building permit for the construction of the new structure and the
structure was not built in compliance with floodplain regulations. While the
property owners stated that they hired a contractor and the contractor did not apply
for the necessary permits, it is the responsibility of a property owner to ensure that
all necessary approvals are received. In addition, while the need for the variance
was created by the action of the property owners, the specific condition that the
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property owners are seeking relief from is not unique to the property in question in
that a substantial number of properties in Miami County are located in the
Agricultural District and are also located in the Floodplain Overlay District, many
of which have no portion of the property outside of the SFHA or which have
similar elevation constraints.
B. The granting of the variance will not adversely affect the rights of adjacent property
owners or residents.
The adjacent property owners’ rights should not be adversely affected if this
variance is granted. Notification and a request for comments regarding this
application were sent to various departments and agencies. No comments were
received in opposition to this request.
C. The strict application of the provisions of these Regulations from which a variance
is requested will constitute unnecessary hardship upon the property owner
represented in the application.
While the application of the provisions of these regulations will cause difficulty
and expense to the property owners it is not considered an unnecessary hardship.
An unnecessary hardship is typically described as to deprive a property owner of
use of the property as to constitute a taking by the county. This does not include
other considerations such as additional costs for the project, personal circumstances
of the applicant, inconvenience, preferences or aesthetic concerns (such as the new
structure being required to be elevated 4-feet higher than other structures). Section
3.3.3 FEMA’s Floodplain Management Bulletin, Variances and the National Flood
Insurance Program specifies that the financial hardship of a property owner is never
a good and sufficient cause for granting a variance.
D. The variance desired will not adversely affect the public health, safety, morals,
order, convenience, prosperity, or general welfare.
In staff’s opinion, the variance would not adversely affect the public health, safety,
morals, order, convenience, prosperity or general welfare. The applicants have
proposed modifications to the site in order to offset any increase in flood levels
caused by the structure. The applicants have also worked with design professionals
to verify the building is designed and that necessary modifications will be made if
the variance is approved.
E. Granting the variance desired will not be opposed to the general spirit and intent of
these Regulations.
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The granting of the variance is opposed to the general spirit and intent of these
regulations in that the regulations are intended to reduce possible losses that might
occur due to flooding and to protect current and future property owners from the
impacts of flooding.
“The Board may grant variances, on the basis and in the manner hereinafter
provided, to authorize in specific cases a variance from the specific terms of these
Regulations, which will not be contrary to the public interest, and where, due to
special conditions, a literal enforcement of the provisions of these Regulations, in
an individual case, results in unnecessary hardship, provided that the spirit of these
Regulations shall be observed, public safety and welfare secured, and substantial
justice done.” Section 23-5.05 Miami County Zoning Regulations.
Staff Recommendation
The Board should consider all of the facts given and the specific details of this request, and
make findings to support its decision based upon standards listed in Article 23 (A through
E) and conditions listed in Article 12-7, all listed above. Proposed variances that do not
comply with all of the conditions and standards should be denied.
Based upon consideration of the information that has been submitted and following a
review of the necessary standards and conditions, staff recommends that the variance
request not be approved as the proposal fails to meet all of the required standards and
conditions. Specifically, the proposed variance rises from a condition that is not
considered as unique to the property in question; does not constitute an unnecessary
hardship; and does not match the spirit and intent of the regulations. Further, the technical
justification does not warrant the issuing of the variance due to the size of the property
being substantially greater than one-half acre; the variance is not the minimum necessary
to afford relief; there is no showing of good and sufficient cause; and the failure to grant
the variance does not result in an exceptional hardship.
Findings
1. The variance requested arises from conditions that are not unique to the property, including
conditions that were created by the actions of the property owners.
2. Granting the variance will not adversely affect the rights of adjacent property owners.
3. Strict application of the floodplain regulations does not constitute an unnecessary hardship
to the property owners.
4. The variance will not adversely affect the public’s health, safety and general welfare.
5. The granting of the variance does not match the general spirit and intent of the regulations.
Conditions
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If the Board of Zoning Appeals determines that the proposed variance complies with all
standards listed in Article 23 and conditions listed in Article 12-7, staff would suggest that the
following conditions of approval be considered.
1. The requirement to submit a floodplain development permit and all necessary
documentation, including an elevation certificate and documentation for compliance with
the use of flood damage-resistant materials, flood openings, and all mechanical and utility
equipment being floodproofed or elevated to one foot above the base flood elevation.
2. The variance is granted for the 1,320 square foot building specified as part of this request.
All future structures, additions and substantial improvements must fully comply with the
Miami County Floodplain Regulations.
3. The structure is restricted to agricultural uses only. The applicants shall submit a
completed Certification of Agricultural Use for the structure and have such document filed
with the Register of Deeds office. Use of the structure for any other purpose shall require
the structure being brought into full compliance with the Miami County Floodplain
Regulations.
4. The applicants shall cause to be recorded a certification that includes the wording found in
Section 12-7.05.6 of the Miami County Zoning Regulations, and that informs future
owners of the property about the variance and that they may incur potentially high flood
insurance rates.

5. The structure must comply with all applicable code requirements, including permits
required for any electrical, water or other utilities currently located or added in the future.
Any such components currently located in the structure must be certified in compliance
with being elevated or floodproofed to an elevation of one foot above the base flood
elevation.

Attachments Vicinity Map/Parcel Diagram
Aerial photos
Applicants’ narrative, Site Plan and other documentation
Floodplain Management Bulletin, Variances and the National Flood
Insurance Program, FEMA P-993 / July 2014
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From: John Mike Davis
Sent: Monday, November 19, 2018 4:22 PM
To: Angie Baumann <abaumann@miamicountyks.org>
Subject: RE: Notification of BZA Hearing & Request for Comments: 18004 - VAR (Nolan)
There are no building or environmental health comments for this other than the building addition was
constructed without permits first being obtained.
Michael Davis, MCP
Director of Code Services
Miami County, Kansas
201 S. Pearl St, Ste 201
Paola, KS 66071
W: (913) 294-4145
F: (913) 294-9545

From: Shane Krull
Sent: Monday, November 19, 2018 8:52 AM
To: Angie Baumann <abaumann@miamicountyks.org>
Subject: RE: Notification of BZA Hearing & Request for Comments: 18004 - VAR (Nolan)

I have no comments on this matter.
Thanks,
Shane

From: Sandra Morgan [mailto:smorgan@ruralwater2mico.com]
Sent: Friday, November 16, 2018 12:23 PM
To: Angie Baumann <abaumann@miamicountyks.org>
Subject: Comments for 25910 Spring Valley Rd
This is in Rural Water District No. 2, Miami County area. No lines on this property or around.
Thank you,
Sandra Morgan
Rural Water District No. 2, Miami County, KS
PO Box 186
Hillsdale, KS 66036
Office # 913-783-4325
Email: smorgan@ruralwaterdistrictno2mico.com

From: JR McMahon
Sent: Thursday, November 15, 2018 3:34 PM
To: Angie Baumann <abaumann@miamicountyks.org>
Subject: RE: Notification of BZA Hearing & Request for Comments: 18004 - VAR (Nolan)
Angie,
The Road and Bridge Department has not comments on BZA – 18004- VAR (Nolan)
JR

From: Charlie Adams [mailto:Charlie.Adams@kcpl.com]
Sent: Wednesday, November 14, 2018 10:20 AM
To: Angie Baumann <abaumann@miamicountyks.org>
Subject: RE: Notification of BZA Hearing & Request for Comments: 18004 - VAR (Nolan)

Kcpl has no conflicts with this issue. Charlie Adams. Kcpl estimator Paola 913-294-6210
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YBIEÿPBYYBHÿbQHMÿBSÿVNAQNHPDÿADRKDIEDMcQHPADNIDIÿEJDÿAQIbÿEBÿNÿUKQLMQHT^ÿNHMÿEJNEÿQHPADNIDMÿAQIbÿQIÿ
AD]DPEDMÿQHÿJQTJDAÿNHHKNLÿQHIKANHPDÿCADYQKYIWÿ&HIKANHPDÿANEDIÿSBAÿNÿUKQLMQHTÿUKQLEÿUDLBGÿEJDÿdZ#ÿPNHÿUDÿ
IKUIENHEQNLLFÿJQTJDAÿEJNHÿEJBIDÿSBAÿDLDVNEDMÿUKQLMQHTIWÿ
&SÿNÿLBPNLÿTBVDAHYDHEÿADPDQVDIÿNÿVNAQNHPDÿADRKDIEÿEBÿPBHIEAKPEÿNÿUKQLMQHTÿUDLBGÿEJDÿdZ#^ÿQEÿYKIEÿHBEQSFÿEJDÿ
NCCLQPNHEÿeQHÿGAQEQHTfÿEJNEÿTANHEQHTÿEJDÿVNAQNHPDÿGQLLÿADIKLEÿQHÿQHPADNIDMÿ]BBMÿQHIKANHPDÿCADYQKYÿANEDI^ÿ
KCÿEBÿgh*ÿCDAÿg`iiÿBSÿPBVDANTDWÿ%JDÿVNAQNHPDjQHMKPDMÿ]BBMÿQHIKANHPDÿCADYQKYÿANEDIÿYNFÿQHPADNIDÿEBÿNÿ
LDVDLÿUDFBHMÿNSSBAMNUQLQEFÿSBAÿEJDÿBGHDAIWÿZBAÿDkNYCLD^ÿNÿYNAQHDÿIKCCLFÿIEBADÿBHÿEJDÿlKLSÿ$BNIEÿGNIÿUKQLEÿ
`mÿSDDEÿUDLBGÿEJDÿdZ#ÿQHÿnBHDÿo^ÿADIKLEQHTÿQHÿNHÿNHHKNLÿ]BBMÿQHIKANHPDÿCADYQKYÿBSÿgh*^iiiÿBHÿNÿUKQLMQHTÿ
VNLKDMÿNEÿg`ii^iiiWÿ&HÿIBYDÿPNIDI^ÿEJDÿNCCLQPNHEÿSBAÿEJDÿVNAQNHPDÿYNFÿHBEÿPNADÿNUBKEÿEJDÿPBIEÿBSÿ]BBMÿ
QHIKANHPDWÿ[BGDVDA^ÿQSÿEJDÿVNAQNHPDÿQIÿNCCABVDM^ÿEJDÿQYCNPEÿBSÿEJDÿVNAQNHPDÿBHÿ]BBMÿQHIKANHPDÿCADYQKYIÿ
YNFÿNSSDPEÿSKEKADÿBGHDAIÿGJB^ÿQSÿEJDFÿPNHHBEÿNSSBAMÿEJDÿCABCDAEFpIÿJQTJÿ]BBMÿQHIKANHPDÿANEDI^ÿYNFÿ
NUNHMBHÿEJDÿUKQLMQHTÿNHMÿLDNVDÿEJDÿPBYYKHQEFÿGQEJÿNÿVNPNHE^ÿ]BBMÿMNYNTDM^ÿNHMÿDIIDHEQNLLFÿKHQHIKANULDÿ
UKQLMQHTWÿ
@ABCDAEFÿBGHDAIÿIDDbQHTÿEBÿBUENQHÿNÿVNAQNHPDÿEBÿADMKPDÿPBHIEAKPEQBHÿPBIEIÿIJBKLMÿKHMDAIENHMÿEJNEÿNÿ
VNAQNHPDÿYNFÿINVDÿYBHDFÿQHÿEJDÿIJBAEÿEDAY^ÿUKEÿYNFÿADIKLEÿQHÿJQTJDAÿPBIEIÿBVDAÿEJDÿLBHTÿEDAYÿNIÿNÿADIKLEÿBSÿ
JQTJDAÿQHIKANHPDÿCADYQKYIÿBA^ÿQSÿKHQHIKADM^ÿQHÿ]BBMÿLBIIDIWÿ
%JDÿQHIKANHPDÿCADYQKYIÿSBAÿNÿIQHTLDjSNYQLFÿJBYDÿNADÿMQADPELFÿNSSDPEDMÿUFÿEJDÿDLDVNEQBHÿBSÿEJDÿOAIEÿ]BBAÿ
QHÿADLNEQBHÿEBÿEJDÿdZ#WÿZQTKADÿ̀ÿIJBGIÿNÿCADjZ&qrÿUKQLMQHTÿPBHIEAKPEDMÿGQEJÿEJDÿLBGDIEÿ]BBAÿsÿSDDEÿUDLBGÿ
EJDÿdZ#ÿNHMÿNHÿNHHKNLÿCADYQKYÿBSÿgt_iÿEJNEÿQIÿ]BBMDMÿUFÿEJDÿUNIDÿ]BBMÿDVDHE^ÿQHPKAAQHTÿ"KUIENHEQNLÿ
aNYNTDWÿZQTKADIÿhÿNHMÿ_ÿIJBGÿMQSSDADHEÿADPBHIEAKPEQBHÿIPDHNAQBIÿNHMÿEJDÿADIKLEQHTÿ]BBMÿCADYQKYIWÿ%JDÿ
QLLKIEANEQBHIÿCABVQMDÿNÿPLDNAÿCQPEKADÿBSÿEJDÿPBIEÿBSÿNPEKNAQNLÿCBIEjZ&qrÿ]BBMÿQHIKANHPDÿANEDIÿNHM^ÿEJDADSBAD^ÿ
EJDÿEAKDÿAQIbÿEBÿGJQPJÿEJDÿUKQLMQHTÿQIÿDkCBIDMW
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THUNDERHEAD

DESIGN.BUILD.DEVELOP

10.23.18
Kenneth Cook & Floodplain BZA
Miami County Planning Dept
201 S. Pearl St/ Ste 201
Paola Ks, 66071
913.294.9553

NARRATIVE

Re: Floodplain Variance, Nolan Property Shed addition in floodplain – WSN LMI-0077
25910 Spring Valley Road Louisburg Kansas, 66053
Dear Kenneth Cook & Floodplain BZA,

Ron and Phyllis have both lived here for almost 50 years. Ron recently celebrated his 80 th birthday here with friends.
They have raised cattle, rode horses, baled hay, hunted, trimmed lots of trees, painted inspired landscapes and practiced
quiet conservation here. They feel that they are connected to the land and care about the creek, pasture and trees more
than most people. Everything they have done has been in an effort to improve the land, the place and the ecosystem.
Several years ago the Nolan’s hired a contractor to build a shed next to their two existing barns. The intent was to cover
their larger tractor and its implements. This was to keep them out of the weather and secure them from passersby. Their
house is up the treed river bluff and out of site of the barns. A new pumpkin patch down the road has brought lots of
recent activity. While the Nolan’s are not complaining about their neighbors, with the uptick in traffic on Spring Valley
Road more than one uninvited onlooker has been caught around their unattended equipment.
The Nolans received a referral from a neighbor and a local business and hired whom they thought to be a reputable
contractor. The building went up quickly and looked professionally done. The all steel frame standalone structure was
built next to the other buildings. It was built at grade with a gravel floor and had a pass thru garage door from front to
back. They were very happy with the building. It was the same color, pleasing to the eye, and really the only place on the
property that made sense to put it. Anywhere else was up a steep grade away from the pasture or lower on the property.
The new shed was not wired for electricity or lights, and the shed was rarely intended to be used after dark. However,
when the Nolan’s hired an electrician to install some security lighting, they found out that they were unable to obtain a
permit to upgrade the electrical service. The shed, as it turns out, was built without a permit, and is nonconforming. The
Nolans were disappointed with the contractor they had hired, but enough time had elapsed, they didn’t feel like they
could do much. After some head scratching, they hired Bird Engineering, who directed them to cut holes in the building.
The Nolans followed Bird’s direction, but this did not seem to satisfy the county. They ended up at a standstill, not
understanding how to reconcile or move forward, still unable to get a permit.
Recently, the Nolan’s have purchased and paid for another five acres at the north entrance of their driveway. The Nolans
added fencing to keep cars and people out. The county is not allowing them to record the new property as theirs until
they resolve this building compliance issue.
The Nolans unfortunately identified that the old engineer wasn’t going to be able to help them much further. They
engaged a new team, including an Architect, a Civil Engineer, Surveyor and a Structural Engineer to compile information
to meet the State Criteria. The Chief Engineer, Division of Water Resources for the State of Kansas, coordinated seven
other agencies and granted approval of the shed in place and associated remediation proposed for the project. We are
including the application and submittals with this packet.

Now that they have gotten the approval from the Division of Water Resources as directed by Miami County Planning
Staff, we have attached a signed variance application by Ronald & Phyllis Nolan.
Please consider the special circumstances of this site. Please consider the misfortune caused to the Nolans by others
(specifically the contractor not securing a permit, which would have forestalled all of this by no fault of the Nolans
themselves). Please consider the hardship already caused including a significant financial burden to meet the
engineering and remediation standards approved by the state and please consider the Nolans who have lived here so
long taking care of this property as residents in Miami County.
Earnestly-

Dale Staten - Architect

THUNDERhead
PO BOX 24223
OP KS 66283
913.205.3894
dale@dalestaten.com

THUNDERHEAD

DESIGN.BUILD.DEVELOP

10.23.18
Kenneth Cook & Floodplain BZA
Miami County Planning Dept
201 S. Pearl St/ Ste 201
Paola Ks, 66071
913.294.9553

FINDINGS

Re: Floodplain Variance, Nolan Property Shed addition in floodplain – WSN LMI-0077
25910 Spring Valley Road, Louisburg, Kansas, 66053

Dear Kenneth Cook & Floodplain BZA,
Please see the following findings in favor of our application for a Variance allowing a 22x60 agricultural shed. Our
findings are in compliance with Article 12 Floodplain Overlay District (F-P), which was adopted by Miami County in 2014
from the Chief Engineer, Division of Water Resources for the State of Kansas. The published criteria for granting a
variance in the floodplain are listed in section 12-7.04. We believe section 12 -7.06 Conditions For Approving
Variances For Agricultrural Structures applies.
The existing two barns pre-date compliance. The new building is a standalone self-supporting, non-communicating
space. The buildings are separated by a non-rated demising wall since the uses are complimentary under IBC Table
302.3.2. We have attached an exhibit labeled Shed Desig (designation). More simply put, we are only looking at the new
shed as an Ag building since the old barns are grandfathered.
Therefore: 12-7.06
#1) criteria met
Since it is not a farm house, and
Since it is in a broad flood plain (80 to 200 acres), and
Since no other location exist on the property, and
Since access to the top of the property is extremely steep (See exhibit Map Contours), and
Since the only access to the top of the property has a hair pin curve that large machinery like a hay rake can’t maneuver
All the answers are in the affirmative
#2 criteria met
We are in Zone AE on community FIRM (map provided by Miami County). It is my understanding from our phone
conversation, (with Kenneth at Miami County) who spoke to the state regulating agencies and clarified that the AE
floodplain overlay was intended as one of the 15 A floodplain overlays when Article 12 was adopted in its draft form by
the Chief Engineer.
#3 criteria met
The shed is built with flood resistant materials of steel and concrete…, see structural engineers letter dated 8.13.18
#4 criteria met
The shed is adequately anchored…, see structural engineer’s letter dated 8.13.18
#5 criteria met
Mech equip located above base flood elev…, see architects letter dated 8.14.18
#6 criteria met
NIFP…openings permit the automatic entry and exit of flood waters…., see structural engineer’s letter dated 8.13.18

#7 criteria met
…if any increase in flood levels would result…, see civil engineers letter dated 8.10.18…therefore, performing the civil
engineer’s remediation strategy of digging a ballast channel parallel to the barns and shed, the civil engineer certifies
there will be no rise in flood levels.
#8 criteria met
Major equipment, machinery, or other contents protected…,
The tractor has large wheels and sits well above the 100 year flood mark
The other implements, like the pull behind mower and tree shearer, are not susceptible to wet service
#9 criteria met
No disaster relief for building…Owner understands a letter will be issued from the county
#10 criteria met
Potential increase in premium rates…Potential risk to property and life…Acknowledged rates and risk
#11 criteria met (contingent on Miami County review)
Wet-flood proofing construction techniques reviewed by Miami Co and registered professional engineer…,
See structural engineer’s letter dated 8.13.18 and civil engineer’s letter dated 8.10.18
And architect’s letter dated 8.14.18
Furhtermore: 12-07.05
#1 criteria met
Lot is greater than half acre and meets … increased technical justification.
#2 criteria met
Not relevant … not a structure of historical relevance or on the National Register of Historical Places
#3 criteria met
No significant increase in flood discharge would result… see civil engineer’s letter dated 8.10.18
#4 criteria met
Variance is the minimum necessary to afford relief.
Since the shed is already constructed, and
Since it confined to adjacent footprint of the existing barns, and
Since at the highest point adjacent to the road, access and services, and
Since the flow of flood water is perpendicular to the thread of creek, and
Since a channel has been proposed to offset the ballast of the entirety of the shed and barns
All the answers are in the affirmative
#5 criteria met
Potential increase in premium rates…Potential risk to property and life…Acknowledged rates and risk

Furthermore: 12-07-04
#1 criteria met
Because the design team was not involved in the original construction of the building, additional measures are being
taken to reinforce the building to specifically resist flood damage in an effort to reduce danger to life and property. The
nature of the building, its use and occupancy as a seasonal Agricultural building is inherently lower risk.
#2 criteria met
NIFP…opening permit the automatic entry and exit of flood waters…., see structural engineer’s letter dated 8.13.18
These opening have screens installed over the opening to assist in contain the contents of the building and are currently
best industry practices. A number of the larger, heavier pieces of equipment like tractors and implements are unlikely to
move under any flow conditions.
#3 criteria met
The large machinery sits high on wheels, the lower implements operate in wet service, shovels/hand tools fence
post/panels are not a concern in flooding. Occasionally, small amounts of hay or grass seed on trailers, but for short
periods and are of inconsequential monetary value to the owner.

#4 criteria met
Miami County is a rural agricultural community and securing and protecting agricultural equipment from weather,
vandalism and theft is important. The placement and configuration of this shed accomplishes those goals and contributes
as such.
#5 criteria met
Not relavant… this is not a waterfront location.
#6 criteria met
No other location (or better location) exist in the pasture for the shed that is not in the floodplain. The bluff/bench is 56ft in
elevation higher. The bluff is composed of large cleaved, angular and weathered limestone. The only access to the top of
the bluff has a hair pin curve that large machinery can’t maneuver. The driveway is 1,880 ft long just to the house not
even to the top. Cutting a new access thru rock would be an untenable $120,000 to $200,000 hardship, including
dynamite and tremendous excavation efforts. Furthermore, a roundtrip from the back of the pasture to the top of the
bench would make a mile round trip! Image loosing a pin in an implement that far away on a daily basis. No reasonable
access exist and common sense should prevail here.
#7 criteria met
The existing area is pasture and the shed is compatible. We do not foresee any other development in the floodplain that
is not agricultural and thus, this use is compatible to the future use and development of the area.
#8 criteria met
The overall proposal meets the requirements of the comprehensive plan and floodplain management plan by:
1) Maintaining the public’s safety thru remediation efforts proposed by the civil engineer, structural engineer
and architect using the best industry practices. This includes cutting a ballast channel as proposed by the
civil engineer. Thus creating a greater volume than the new shed so the floodplain will not rise in elevation.
2) Timber and pasture management in a floodplain that is a compatible use. We are providing flood protection
by letting water in and out of the building above the prescribed rate. This is not a public building and this use
is not vulnerable if flooded to the general public. The building is also made of flood resistant materials so it is
less likely suffer damage from being wet. This promotes the public general welfare of citizens and minimizes
any general losses.
3) Protecting individuals from buying the improvement in the future with the intention of changing its use without
knowledge of the consequence in the floodplain. The planning staff has proposed a letter of understanding
will be filed at the record of deeds along with title work alerting future buyers of the agricultural restriction of
the 22x60 shed. The shed is in an Agricultural zoning and this is in keeping with the intent of the use.
#9 criteria met
A new bridge to the south will facilitate entry into the area and the private drive to the west provides further paved egress
away from the site. Disaster vehicles could approach from either direction. The area is fenced and has a fire department
lock box at the street. Access via safety and ordinary vehicles is in the safest location. The location is out in the open,
adjacent to paved travel, clearly marked. It is unlikely this structure would be a priority location to check or visit. It is also
adjacent to existing structures and would not cause the need for additional services. Ordinary, daily traffic already exist to
the location because of the other two barns. Therefore, no additional public or private infrastructure to the shed is
required at its current site.
#10 criteria met
This area is not in the main channel and is in a fringe area of the flood plain. Max water height expected would be 3ft at
100yr levels. Though unlikely flowing at 3ft the area would be more backwater than current flow. Combined or stustained
rain events over days or weeks would be necessary to contribute to this type of event. This would give predictability to
removal and staging of larger equipment. It would also prevent loss of life in this type of event. Lower levels at 4 to 16”
might experience low level currents. Single day or multi day rain events could contribute to this type of event. This would
give 6 to 12 hours of predictability. Very little upstream sedimentation is expected at the site. Historical debris have
include green pumpkins and floating cornstalks. Stone post and pipe fencing surrounding the property can contribute to
barriers against larger floating debris like downed limbs and livestock. All events in this location have some predictability
in the essence of time. Paired with common sense, the time needed to evacuate the site allows for low risk to life.
#11 criteria met
There is no expected cost to repair public utilities or systems associated with the shed. The new building doesn’t add to
infrastructure needs. The existing power was already overhead and will remain the same. The shed has a gravel floor
and, if flooded, the water will just recede out the NIFP openings and the owners can wash the mud off the wheels of the
tractors and the brush hog. Because the other two barns already exist there is no new infrastructure besides the shed
itself.

Please let us know if you need clarification on any of the findings. We have attached the application to the State along
with a couple of supplemental exhibits just for the county.
The Chief Engineer, Division of Water Resources for the State of Kansas who wrote the draft criteria adopted by
Miami County, granted approval on September 18, 2018. We hope the BZA agrees and concurs with his findings.

Thank you for your time and consideration,

Dale Staten - Architect

THUNDERhead
PO BOX 24223
OP KS 66283
913.205.3894
dale@dalestaten.com
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Kenneth Cook & Floodplain BZA
Miami County Planning Dept.
201 S. Pearl St/ Ste. 201
Paola Ks, 66071
913.294.9553

CONTENTS

Re: Floodplain Variance, Nolan Property Shed addition in floodplain – WSN LMI-0077
25910 Spring Valley Road Louisburg Kansas, 66053
Dear Kenneth Cook & Floodplain BZA,
Please see the following exhibits in favor of our application for a Variance allowing a 22x60 agricultural shed:
1) Notarized approval by Chief Engineer, Division of Water Resources for the State of Kansas signed by David W
Barfield PE, dated Sept 18, 2018.
2) Letter from Kansas Secretary of Agriculture granting approval of the project signed September 18, 2018 by
Janelle Phillip PE.
3) Correspondence from Kansas Corportation Commission on behalf of the Department of the Environmental
Protection and Remediation Agency from Kathy Haynes indicating no environmental concerns with the project
dated August 2018.
4) Correspondence from Kansas Dept. of Wildlife, Parks and Tourism, Terrestrial ecologist Zach Eddy indicating no
significant impacts to crucial wildlife habitats; therefore no special mitigation measures recommended, dated
Sept 14, 2018.
5) Letter from Kansas Historical Society waiving review of the permit.
6) Coordinated response mailing from the Kansas Forest Service.
7) Site Plans (with 2ft contours)
8) Shed Desig. (short for designation in the code review of the footprint for occupancy separation)
9) Architects letter to Dept. of Agriculture dated August 14, 2018 coordinating team for remediation proposals to
request permit.
10) Civil Engineers letter describing remediation to achieve no rise certification dated Aug 10, 2018.
11) Structural Engineers letter describing venting remediation and flood proofing as well as meeting other code
minimums that may or may not have been met at the time of construction but could not be verified.
12) Context map exhibits
13) Shed vent exhibits
14) Survey exhibits – without inserts
15) Survey exhibits – x1.2 with inserts of site and civil survey
16) Civil survey – showing immediate elevation to shed and relatively no change in topography
17) Image exhibit – existing elevations (with partial flood vents)
18) Image exhibit – proposed additional flood vents
19) 16 pages of premanufactured building plans from Monarch Buildings
20) Application for Floodplain Variance
Thoroughly yours,
Dale Staten - Architect

THUNDERhead
PO BOX 24223
OP KS 66283
913.205.3894
dale@dalestaten.com
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Agricultural buildings
Aircraft hangars, accessory to one or two-family residence (see Section 412.5)
Barns
Carports
Fences more than 6 feet (1829mm) in height
Grain silos, accessory or a residential occupancy
Greenhouses
Livestock shelters
Private garages
Retaining walls
Sheds
Stables
Tanks
Towers

10/26/2018

DOOR

UTILITY AND MISCELLANEOUS GROUP U. SECTION 312.1 General.
Buildings and structures of an accessory character and miscellaneous structures not classified in any specific occupancy shall be
constructed, equipped and maintained to conform to requirements of this code commensurate with fire and life hazard incidental
to their occupancy. Group U shall include, but not be limited to, the following:

